








that.the estate was very much indebted, so'much 66)that it 
would require, not only all:the. perishable» estate; but a con- 
siderable number. of slaves, to. pay the debts, arid that it would 
be very much to the.interest of tthe petitioners; who» ‘werg ‘the 
widow and next of kin of the deceased, to havea part of the 
Teal estate sold, and substituted in thei place:of) slaves inthe 
pay ment.of debts.» Some of the: petitioners: were ofi fall age 
and! others minors, who'sued by “their guardian; and &‘decree 
was prayed to carry into effect the object) of) thé petition— 
Carter B. Harrison, the administrator, !was, ihade:defendant, 
and filed:an.answer,in which, the facts istatedyin the petition, 
were,admitted, and he expressed the opiniom:that the ‘best in- 
terests.of ‘Sricbatishimatsieenld: ‘be, promoted: by \the:course 
.osAnd an order of «reference having ‘béén made >to 
the Wenksnedi mastenyhe.sepested that it:would:beto)the .ad- 
-vamtage.of the petitioners to have the! object of ocean 
carried ont. -A-decree was thereupon made, drdering a- 
of certain portions of the real Mork rere a 
ministratora' com missioner to. make the sale; &é. «Rebert /G. 
Lewis, the clerk and master of the Court, opposed so much of 
the decree, as related to the appointment of the comniissioner 
to make theisale, itisisting upon his right to’be appointed, and 
ase meta ‘being overraled,! prayed an appeal to thie 
Court; which was refasedive:ioii” « tals 85 eonol { 
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right to appeal from) that.order, derive it .from/the 
provisions.of.the Revised Code, 4, (Section 28, which 
ate. as follows.:..‘* The superior court «may, ‘whenever it shall 
be deemed proper, .allow an appeal'to the» Sapreme Court; 
from any interlocutory jadgement, sentence or decree} at law 
or in equity, at the instance of the party dissatisfied therewith; 
upon such terms as shall appear to the court: just and equita- 
ble, &c.”. .The right of appeal, then, is given’to a party to'the 
suit. . Who is.a party to an action at law or-a'suit in equity? 
We understand that by such .a party, is meant one who is di+ 
cectly interested in the subject matter—who -has.a right to 
inake defense—control the proceedings—adduce testimony++ 
cross-examine’ the witnesses: introduced on the other side, and 
‘0, appeal from the. judgement or decree ; see ‘1’ Green. on Ev; 
dee, 523 and 585.20 How: St, ‘Tri.\-538n ; 2 Bouvier’s Law 
Dic: 284. ; All other persons are regarded as strangers ‘to the 
action or suit. . Tested by this definition, can the clerk and 
naster-claiming a right to'be appointed.a commissioner to sell 
ands in the progress ofa suit.in equity, be deemed a. party 
0 the suit? » Is he directly interested in:the subject matter of 
che shit? .Or‘has he a right to make defense, control. proceeds 
fogs, adduce testimony and cross-examine the witnesses of the 
apposite side? | Certainly not. «He cannot, then, in any pro 
rer senge, be deemed a party, and not cehapetch ieee 
loes not give him any: right of appeal. lo enoitiog niatiso Yo 
«Under'the ist See. of 4th'OKapter of the: Revived: Statutes 
of 1886, a right, of appeal from thescounty to: the superiot . 
court of law, was given to either, the plaintiff or defendant, 
orto, any person “who shall be interested.” ‘ Under the latter 
slanse of this section we held in the case of Murphrey v Wood, 
} Jones, 68, that a purchaséroflan execution, issued 
* na dormant judgement; had such: erest in the subject 
ws entitled him to ‘intervene andjappeal from an order of the 
wounty «court, setting such ‘execution aside. And again GT 
Watkins vi Pemberton, 2 Jones, 174, we decided that the next 
of kin of an intestate, was.interéested in.an order of the coun- 
court, obtained: by da administrator; to bell the slaves be: 
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longing to the estate for distribution, instead of having them 
_ divided specifically, and that they might appeal from it. The 
clause under which these decisions were made, has been omit- 
ted in the Revised Code; see Chap. 4, Sec. 1, and we presume 
such appeals could not now be allowed. No such provision 
was ever made in the grant of the right of appeal from the 
superior court of law or court of equity to the Supreme Court. 
(See 1 Rev. Stat. Chap. 4, Sec. 2% and 23; Rev. Code, Ch. 
4, Sec. 22 and 23,) and it follows that no person, but a party 
can appeal from the sentence, judgement or decree of the for- 
mer court to the latter. As the present applicant was nota 
person who could appeal from the interlocutory order, made 
in the Court of equity for Wake county, he cannot be allowed 
the writ of certiorari, to bring up the record of the suit, or any 
part of it, to this Court. 
We abstain from expressing any opinion in relation to the 
decree made in the Court below, except merely to say’ that 


the present applicant cannot bring it before us for review, 
either by appeal or by writ of certtorart. The applicant must_ 
pay the cost of his-motion. 


Per Curiam, Decree accordingly... 








DILLIN ¢ND CHERRY against JOHN W. SESSOMS. 


A motion to dissolve an injunction may be continued for any cause the Court 
may deem sufficient, even without a written affidavit. 


APPEAL from the Court of Equity of Washington county, 7 
‘Term, 1861. 

“The Dill, in this case, was filed for an injunction to restrain, 
in part, the collection of'a judgment at’ law, alleging a failure 
‘of consideration and other matter’; an answér was filed by 
the defendant, but the merits of neither’ the bill nor answer 
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are, material;to the questions considered by this Court.. These 
arise altogether upon the following transcript from the Court 
below: 


“Oherry and Dillin 


vs. 

John -W. Sessoms. 

“‘ This. canse being called, the complainant moved for a con- 

tinuance, for cause shown; pending which, the defendant 

moved to dissove the injunction. Ordered by the Court, that. 

the cause be continued till the next term. Appeal by the 
defendant.” 


Injunction. 


No counsel appeared for the plaintiff in this Court. 
Winston, Jr., for the defendant. 


Manty,,J., The record does'not state, with distinctness, the 
ground of appeal in this case, and, we are not quite sure that 
it is properly apprehended, . It is set forth that, on the call- 
ing. of .the.case, the complainant moved a continuance for 
cause shown, and pending this motion, the defendant moved 
to dissolve the injunction. The Court continued the cause, 
and the defendant appealed. rs 

If the matter of complaint be that a motion to dissolve an 
injunction must be heard at the first term when it is made, 
we do not think it is sustained by any rule of law or of prac- 
tice. Such questions, like all others, arising either upon the 
final hearing, or in earlier stages of cases, are subject to be 
continued by the Judge for any cause which he may consid- 
er, in the exercise of a sound, legal discretion, to be sufficient. 

If the complaint be that there should have been an affida- 
vit filed, setting forth the cause for continuance, we think it 
equally untenable. The Rev..Code, chap..31, sec. 57, pl. 13, 
applies exclusively to actions at law, as is manifest from the 
language, of the. clause and from the subject-matter of the 
whole chapter. . We are not, indeed,,aware of any restriction 
upon the power of a Judge sitting as a court of equity, to 
continue a cause before him in any stage, or pending any mo- 
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tion in it, when he may deem it expedient for the purposes of 
justice. It is a power subject, only, to his sound discretion. 
"We have not'called to our aid the statute of 1861, 2nd extra 
‘Session, ‘chap. 10,’sec. 4 > for the reason, that it is not neces- 
‘sary to derive the power, exercised ‘in’ this case, froin any 
‘Other source than the general discretionary powers of a court 
‘of equity ; and for the additional reason, that it seems to be 
‘uncertain whether the law of 1861, was in force at the time 
of the making of the order of continuance in question. 
The appeal should be dismissed with costs against the ap- 
“pellant, and the same certified to the court of equity for 
‘Washington county, to the end, that the said Court may pro- 
ceed in the cause. 


» Per Ovrram,: , Appeal dismissed. : 








ARCHIBALD McKAY and others against DANIEL McNEILL and others. 


Where it appeared that the title to land, sought to be sold for partition, was 
subject to be divested out of the petitioners, by the terms. of an executory 

_ devise, which extended to it, it was held that the Court could ‘not order a 

sale of the premises. 

Where a bill is filed to have land sold for partition, but no actual partition is 
asked in the alternative, and no general relief prayed for, the Court willnot 
order such aetual partition, though the parties might seem to be entitled to 
it, if the bill had been framed otherwise. 


Appear from the Court of Equity of Robeson éounty. 

The bill was filed by the plaintiffs, as the heirs-at-law of 
Neill McNeill; deceased, for a sale of a certain tract of land, 
which came to them, as they allege, after the failure of eér- 
tain limitations in the will of said Neill McNeill. They set 
forth, in the bill, that as to the land, in question, it was de- 
vised in said will as follows : “My plantation, my woman, Bet, 
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stock of all kinds, farming utensils, household, and kitchen 
furniture, books, cart, chair, and whatever I may possess, not 
otherwise disposed of, to be my son, David’s, his natural life- 
time, and my single daughters, remaining on the plantation, 
should they live longer, to be his heirs and the heirs of each 
other in the plantation, whilst single, and should my son, 
Daniel, have a male heir, he shall be heir to. my plantation 
after the, death of my single daughters.” The plaintiffs 
allege that David is now dead, and that the three daugh- 
ters, Catharine, Jane and Elizabeth, were single at the time 
.of the death of the testator, and resided on the plantation in 
question with their brother, David, but that they all, three 
married and removed from the plantation ; and these, with 
their husbands, are made defendants to this bill. The plain- 
tiffsallege that Daniel is still alive, and is married, and has 
been so for several years, but that no child, either male or 
female, has been born to him. 

Daniel McNeill answered and opposed the sale of the land, 
on the ground, that during his life, no sale of the premises 
could take place, as no absolute title accrues to the children 
of Neill McNeill, until the removal of the contingency of his 
having a male child born to him. Elizabeth and Catha- 
rine, twoof the daughters, mentioned in the will, of the testator, 
as being single and resident on the land, but who are now 
married, with their husbands, demurred to ‘the bill. 

The cause was set for argument on the bill and demurrer, 
and the Court ordered the demurrer to be over-ruled, from 
which the defendants appealed to this Court. 


Leitch, for the plaintiffs. 
Shepherd and W. McL. McKay, for the defendants. 


: Barn. J. The will, which weare called upon to construe, is 
certainly inartificially drawn, and,some of its terms are some- 
what obscure, but we think that enough appears to show that 
the construction, contended for, by the plaintiffs, is correct. 
The land, in controversy, was. given to the testator’s son, Da- 
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vid, for life, and the daughters, who were living on the /pre- 
mises at the testator’s death, were to have it for life also, pro- 
vided they remained single and survived David. But they 
married and left the premises ; so this life-estate was defeated 
by the condition annexed. The only other devise of the land - 
is to the male heirs of the testator’s son, Daniel, which, as Dan- 
iel has, as yet, no son, remains an executory one. The conse- 
quence is, that as the life-estates given, have terminated by 
the death of David and the marriage of the daughters, the 
land belongs to the heirs-at-law of the testator, subject to'the 
executory devise in favor of the heirs-at-law of Daniel Mc- — 
Neill, Such being the case, the Court cannot order a sale, 
because it cannot defeat the executory devise and convey a 
good title in fee simple tothe purchaser. Watson v. Watson, 
3 Jones’ Eq. 400. 1 

That, however, does not deprive the plaintiffs of the right 
to have a partition of the land, and if the bill contained eith- 
er a specific prayer in the alternative, for that purpose, or 
even a prayer for relief generally, we should not hesitate to 
order a partition among the parties specifically, but in the ab- 
sence of any such prayer, we would not be justified in order- 
ing what the parties have not asked, and what, so far’ as we 
know, they do not want. 

We must, therefore, sustain the demurrer and dismiss the 
bill, but it is without prejudice to the right of the plaintiffs 
to file a bill-for a partition of the land according to their in- 
terest in the same. 


Per Curiam, . is Bill dismissed. 
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MARY EASON, Administratriz, against JOSEPH B. CHERRY, and others. 


Where one of a copartnership, by any means, gets a fund belonging to the 
firm, he is not at liberty to appropriate it to his own exclusive benefit, but 
must share it with his copartners. 


Cavusr removed from the Court of Equity, of Bertie. 

Joseph B. Cherry, William H. Tayloe and Alfred Eason, 
entered into a copartnership for the purchase of a large quan- 
tity of cypress timber, (standing,) with the purpose of jointly 
working it into shingles, and of shipping and selling the same, 
for which they gave their jointnotes to the proprietor, one 
Roscoe, for the sum of $5000. Afterwards, instead of work- 
ing the timber, they sold it for an advance of $800, for which 
the partner; Cherry, received the money. In the purchase 
and use of said fimber, each of the said partners was to pay 
one third of the expenses, and receive one third of the profits. 
Cherry agreed, on receiving the money, on the re-sale of the 
timber, to pay Roscoe, the original purchase money, but he 
has failed to do so, and is now insolvent. After receiving the 
money on the re-sale, he advanced of it to Eason, the sum of 
$2601 for which he took his notes, payable to himself, (Cher- 
ry,) and on which suit has been brought, and:judgment taken, 
and it is to enjoin the collection of this judgment, that this 
bill was filed by Eason’s administratrix, he being now dead. 
The ground of this application is, that the original debt is 
still due to Roscoe, and suit has been brought thereon, and 
judgment and execution will be obtained against the three,Cher- 
ry, Tayloe and Eason’s estate; that Cherry is insolvent, and 
judgment and execution will be taken against him for more than 
the amount of his share of the property; that Eason’s estate (he 
being now dead) is good for his part of the debt to Roscoe, 
and Tayloe is good for his half of it, but if Cherry is permitted 
to enforce the judgment he has obtained on account of the ad- 
vancements to him, he will lose the benefits of these advance- 
ments, on account of the insolvency of Cherry. The prayer 
is therefore to restrain Cherry from pressing an execution at 
law on this judgment against Eason’s estate. 
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There is no.controversy as to Cherry, but ‘Tayloe answers 
and insists that in as muchas Eason has received so much of 
the joint. copartnership funds, and he (Tayloe) has received 
nothing, and in as much as he is able, and will have to pay 
half of the original purchase money to Roscoe, he is. entitled 
to share in one half of the advancements made by. Cherry 
to Eason, and that as to that much of Cherry’s judgment 
against Eason’s administratrix, she shotld be decreed to pay 
it to Tayloe. 

The cause was set for hearing on bill and answers, and up- 
on a@ motion to dissolve the injunction and sent to this Court 
by consent. 


Garrett and Barnes, for the plaintiff. 
Winston, Jr., for the defendant. 


Barrix, J. There can be no doubt that the plaintiff is en- 
titled to relief against the defendant, Cherry; but we think 
it is equally clear, that the defendant, Tayloe, is entitled to 
share in the relief. The plaintiff's intestate, and the defend- 
ants being partners in the purchase and sale of a lot of tim- 
ber, mentioned in the pleadings, whatever part of the part- 
nership funds came to the hands of either of the members, be- 
fore a final settlement of the concern, belonged equally to all. 
This is so obvious a principle of the law of partnership that 
it scarcely needs the aid Sf an adjudicated case for its recog- 
nition, but if it did, that of Allison v. Davidson, 2 Dev. Eq. 
79, is. one directly in point. It was there held, among other 
‘things, that where of four partners, one died insolvent, large- 
ly indebted to the partnership, and two others, without the 
consent of the fourth, received their shares from the executor 
of the deceased, the sums so received, remained, as between 
the survivors, joint stock. So, in the present, case, Cherry 
being insolvent, largely indebted to the partnership, the sum 
received from him by the plaintiff’s intestate, is, as. between 
her and the defendant, Tayloe, joint.stock, to which they are 
equally entitled. An analagous principle prevails among 
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co-sureties, so that when one of'them, by any means, gets a 

fund belonging to the principal, he is not at liberty to appro- 

priate it to his own exclusive benefit, but must share it with 

his co-surety. This has been decided in many cases, among 

which are Barnes v. Pearson, 6 Ire. Eq. 482, and Leary v. 
Cheshire, 3 Jones’ Eq. 170. 


Per Curiam, A decree may be drawn in accordance 
with this opinion. 








JANE BENNETT against JACOB MERRITT and others. 


Where the agent of a trustee received money, arising from the sale of trust 
property, made by collusion with him, it was held not to be a defense to a bill 
against such agent to follow the funds in his hands, that he had paid the 
money over on liabilities which he had incurred for the trustee. 

Where trust property is wrongfully sold by a trustee, by collusion with an- 
other, who did not, however, receive any part of the price for which the 
property sold, it was held that the principle of following the trust fund, in 
its converted state, does not apply to such other person. 


Cavsr removed from the Court of Equity of Wayne county. 
Thomas Bennett, of the county of Sampson, died about the 
year 1857, leaving a widow, the present plaintiff, Jane, and 
one danghter, Virginia, his distributees, and the defendant, 
James R. Parker, administered on his estate. Afterwards, in 
‘August, 1857, Virginia, the daughter, died, leaving her mo- 
‘ther; 'the said Jane, her ‘sole distributee. J. R. Parker also 
“administered on her estate. The said Parker took possession 
of the personal estate of both, consisting of slaves, household 
furniture, stock of horses, &c:, carriage, growing crop, provi- 
sions on“ hand, notes, &c. on several individuals. In March, 
1858, the defendant, Jacob Merritt, insinuated himself into 
the confidence of the plaintiff and married her, she having 
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first made a deed of marriage settlement, securing all her pro- 
perty to her sole and separate use, and constituting himself 
(the said Merritt) her trustee. It turned out that Merritt, at 
the time of this marriage, was a married man, and had a wife 
then living in the State of Alabama, and was otherwise a ve- 
ry faithless and unworthy man. Shortly after the marriage with 
Mrs. Bennett, he set himself to work, by harshness and intimi- 
dation, to get her property in his hands, and to sell all of it 
he could get. Parker, the administrator, who seems to have 
understood the character of Merritt, thwarted him as much as 
he could in his designs of despoiling Mrs. Bennett of her pro- 
" perty and kept much of it in his hands, while it appears that 
the defendant, Monk, an uncle of Merritt, aided and abetted 
him in his designs. It appeared that Mrs. Bennett was in- 
duced, after the marriage, to remove from her homestead in 
Sampson, to a place called Magnolia in Duplin county, be- 
longing to Monk, and he admits that he advised their remov- 
al to this place, but says it was from kind and benevolent 
motives. 

It is alleged in the bill, and admitted, that Merritt made a 
conveyance of all his interest in the slave-property, which 
had belonged to Mrs. Bennett, to the defendant, Monk, but 
he says that this conveyance was by no means made in fraud of 
the cestui gui trust, but for a valuable consideration, to wit, 
the indemnity of him (Monk) for debts paid and liabilities in- 
curred by him forthe said Jacob... It appeared that Merritt 
succeeded in getting two of the slaves, Hillory and Ellender, 
which he sold for $——, and delivered, $900 of the money to 
Monk, who, in his answer, says he paid it out on liabilities 
which he had incurred for Merritt, and he goes into a list and 
minute account of such payments. Monk answers, that he 
had no knowledge how the money arose, but the proofs on 
this subject, in the opinion of the Court, are suflicient to:fix 
the knowledge upon him. 

Merritt got possession of another slave belonging to Mrs. 
Bennett, by the name of Dilsey,.and in company with Monk, 
was proceeding to carry her out of the State to sell her. On 
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arriving at Goldsboro’, they consulted an attorney, who told 
them they could not sell the slave unless they got the author- 
ity of Parker, the administrator. They then went back to 
Parker, who executed a bill of sale to Monk for Dilsey, and 
he conveyed her, in like manner, to Merritt, who took her to 
Richmond and sold her and received the money for her. 
Monk, in his answer to this allegation, says that Dilsey was 
an unmanageable slave and had lately runaway, and that her 
mistress was displeased with her, and wished her sold. He 
denies receiving any part of the purchase-money. 

The prayer of the bill is for a decree of nullity of the mar- 
riage, and that Monk deliver up, for cancellation, the convey- 
ance of the property to him by Merritt, and that he account 
for the value of all the property belonging to Mrs. Bennett, 
which was sold by Merritt, and for the $900 received by him, 
as being the proceeds of her property, also for a decree against 
him for the price of Dilsey, and also a decree against Mer- 
ritt for an account of all the property which came into his 
hands. 

The cause was set for hearing on the bill, answer, exhibit 
and proofs, and sent to this Court by consent. 


B. F. Moore, for the plaintiff. 
McRae, for tlre defendants. 


Pearson, ©. J. The allegation, that at the time of the 
marriage, the defendant had a wife, who. was then living, is 
clearly proved ; of course his marriage with the plaintiff was 
void, and she is entitled to a decree of “ nullity of marriage” 
so far as she is concerned. She is also entitled to a decree 
making void the deed by which, in contemplation of mar- 
riage, she conveyed her estate to Merritt, in trust, for her sole 
and separate use. She is also entitled to a decree that the 
conveyance of the slaves, made by Merritt to Monk, shall be 
surrendered and cancelled, so as to remove the cloud from 
her title. 

We are also satisfied by the evidence, that the $900, which 
Merritt handed over to the defendant, Monk, to secure him 
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against the liabilities which he had entered into for Merritt, 
was money received by Merritt for the two negroes, Hillory 
and Ellender, and, on the ground of following the trust fund, 
the plaintiff is entitled to a decree against Monk for that 
amount. He faintly denies notice, but that is clearly fixed 
on him, and the ground on which he puts himself, in respect 
to this money, to wit, that he had paid it to the creditors of 
Merritt, to whom he had become liable, as surety for Merritt, 
will not avail him. That money, in his hands, was a part of 
the trust fund, and he knew it: consequently, Merritt, as a 
trustee, had no right to apply it to the discharge of his debts, 
and the defendant, Monk, had no right to do so for him. 

In respect to the woman, Dilsey, we have had more diffi- 
culty in coming to a conclusion. She was conveyed by Par- 
ker to Monk, and he made a bill of sale to Merritt, for the 
purpose of enabling Merritt to sell her. Merritt did accord- 
ly sell her, but it does not appear, according to proofs, that 
Monk received any part of the purchase-money ; on the con- 
trary, we are satisfied that Merritt used the money, received 
by him, as her price, himself; so the principle of following 
the trust fund, in its converted state, does not apply, and put- 
ting out of view the averment, that the woman, Dilsey, was 
thus sold by the consent of the plaintiff, because of the slave’s 
insubordination, and also the averment that it was done un- 
der the advice of respectable counsel, we can see no ground 
on which the defendant, Monk, can be made liable, in respect 
of this slave, even if we suppose he acted collusively, and be- 
came an actor in the transaction with an intent to aid Mer- 
ritt, the trustee, to get into his hands this negro, and sell her, 
and appropriate the purchase-money to his own use ; for, when 
Monk takes the ground, that no part of the money can be 
traced to his hands, he cannot be reached on the principle of 
following the fund, and there is no other princtple by which, 
in Equity, he can be made liable. 

The defendant, Merritt, is chargable with all the funds 
which came to his hands, by reason of the sales made by him 
or otherwise. 
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As to the other property, the deed executed by Merritt to 
Monk, does not include it, and there is no proof of his having 
taken it into his possession, so there can be no decree in re- 
spect to it. So, the plaintiff must be left to her own vigilance 
in gathering it up. There will be a decree against Parker for 
an account. 


Per Curiam, Decree accordingly. 








KENNETH GILLIS and wife against WILLIAM HARRIS AND RO- 
BERT HARRIS, Zvecutors. 


However deeply impressed the Court may be as to a testator’s particular 
intention, if he has been grossly negligent in setting forth his purpose, and 
to declare such to be his intention, would require the Court to ignore the 
principles which have been adopted to give effect to the intentions of tes- 
tators, suck declaration will not be made. 


Cavse removed from the Court of Equity of Granville county. 
The suit is bronght against the defendants, as executors, to 
recover a legacy of “three small negroes,” given to the 
plaintiff, Mrs. Sarah Gillis, in the will of her father, Robert 
Harris, who died in the county of Person, on the —— day of 
, 1847. The will is dated 1st June, 1842, and proba- 
bly was written about that time, but the proofs go to fix its 
actual execution on the day of ——, 1847, when it was 
materially altered by interlineations and additions. As there 
were many facts brought into the argument, arising from the 
face of the will, it is deemed advisable to set it out in full: 
“Ttem 1. I give to my son, William Harris, one horse, bri- 
dle and saddle, one cow and calf, one bed and furniture, 
2734 acres of land, whereon he now lives, six negroes, by naine, 
Linda, (&c.) and unto him and his heirs forever, which he has 
already received. 
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“Ttem 2. I give and bequeath to my son, Lawson Harris, 
one horse, bridle and saddle, one cow and calf, one bed and 
furniture, three hundred acres of land, adjoining, &c., which 
he has already received and expended the value to his own 
use. 

“Ttem 3. I give and bequeath nnto my daughter, Sarah 
Gillis, one feather bed and furniture, one mare, bridle and 
saddle, four negroes, by name, Dice, Jenny, Peggy, Jacob ; 
to her and her heirs forever, which she has already received. 

“Ttem 4. I give and bequeath to my son, Robert Harris, 
one horse, bridle and saddle, one bed and furniture, seven 
negroes, (naming them,) to him and his heirs forever, which 
he has already received. 

“Ttem 5. I leave to my beloved wife, Sarah Harris, the 
tract of land whereon I now live, during her life, or my wid- 
ow; also as many of my negro men and women as she choos- 
es out of the number I leave; two choice horses; four cows 
and calves; all my stock of hogs, 15 choice sheep, (several 
small articles,) the rest of my black people to be divided af- 
ter William Harris receives one, the value of Tine, which my 
son, Robert Harris, has, over the number of his brother Wil- 
liam. Also, it is my desire, that my son, William, to have 
fifty-three dollars, to make his tract of land equal value with 
the tract I gave my son, Lawson ; also, it is my desire, that 
my daughter, Sarah Gillis, to have three small negroes more, 
which will make her number seven, equal with her brothers’ 
number. 

“T give and bequeath unto the heirs of my son, Lawson . 
Harris, deceased, two negroes, Milly and Jeff, to them and 
their heirs forever. 

“Ttem. I give and bequeath unto my son, Robert Harris, 
the tract of land whereon I now live, containing 600 acres, 
after the death or marriage of my wife, to him and his heirs 
forever ; also, the negroes, which I leave her, to. return to my 
estate at her death or marriage. 

“T give and bequeath unto my daughter, Sarah Gillis, the 
tract of land whereon my brother, Overton Harris, lived, con- 
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taining 150 acres, to her and her heirs forever. My other 
two tracts of land, not mentioned, including the mill tract 
and the other tract above, containing 640 acres, and all my 
negroes, not mentioned, to be equally divided between my 
two sons, William Harris, and my son, Robert Harris, and 
my daughter, Sarah Gillis, and the heirs of my son, Lawson 
Harris, deceased, and the rest of my property, wagon, still, 
&c. It is my desire, that my son, William, shall have thirty 
acres of land surveyed off from the tract on which I reside, 
adjoining the tract I have given him, and the balance of the 
tract to my son, Robert, as before recited.” 

The two sons, William and Robert, were appointed execu- 
tors. There was much litigation growing out of this will, 
first, on an issue of devisavit vel non, then as to the construc- 
tion in respect of the manner of dividing the residue with 
Lawson’s children—then this suit was brought, alleging a gen- 
eral waste and mal-administration, which pended in that shape 
several terms, but, by consent of the parties, the claim was 
narrowed, to the legacy of “three small negroes,” given in 
the 5th item of the will. This claim is resisted, on the ground, 
that this legacy had been paid and satisfied by the convey- 
ance of negroes to thechildren of Mrs. Gillis,in the life-time of 
the testator. This conveyance was by a bill of sale, dated No- 
vember 7, 1845. The etfective words of this instrument, are, 
“ Know ye, that I, the said Robert Harris, for and in consid- 
eration of the love and affection which I have and bear 
unto my beloved daughter, Sarah Gillis, of the State of 
Georgia, Cass county, and for divers other good causes and 
considerations, me hereunto moving, have given and granted, 
and by these presents do give and grant unto the said heirs of 
the said Sarah Gillis, one negro woman, named Lizzie, Eas- 
ther Susan, William and Thomas, and all her increase here- 
after,” with a clause of general warranty of title. The facts, 
as gathered from the depositions, in regard to these slaves, are, 
that Lizzie, the mother, had been accused, and taken before a 
magistrate for burning a tobacco barn, ard the charge was 
compromised by the master’s consenting to send the woman 
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out of the State. She was first sent a short distance into 
Virginia, and then she and her three children were put into 
the hands of Daniel Gillis, one of the children of Sarah, with 
the bill of sale, and carried to Cass county, Georgia, where 
the family resided. There was much testimony as to the in- 
tention of the testator in making this conveyance, the effect of 
which, is mentioned in the opinion of the Court. The case 
was heard upon bill, answer, exhibits and proofs. 


Graham, for the plaintiff. 
Miller, for the defendants. 


Pearson, O. J. We are deeply impressed with the con- 
viction, that if the testator could now be asked, “ Was it your 
intention, in addition to the four negroes which you gave to 
Mrs. Gillis, and the four others which you gave to her chil- 
dren, also, to give her three small negroes by your will?” the 
answer would be, “ that was not my intention ; for my object 
was to make all my children equal.” _—_. 

If, by the application of the principles of law, which have 
been adopted for the purpose of giving effect to the intention 
of testators, there should be a failure to give effect to the in- 
tention, in this particular instance, the reply is, it must be as- 
cribed, not to any defect in the principles of law, but to the 
unaccountable neglect of the testator. 

Assume, as insisted upon on the part of the defendants, that 
the will was written and signed in 1842, the day of its date: 
If it was the intention of the testator, by his deed of gift in 
1845, of four negroes to the children of Mrs. Gillis, to satisfy 
the legacy to her of “ three small negroes,” it was neglect, on 
his part, not to have that fact set out in the deed. Again; if 
such was his intention, he was guilty of the most unaccounta- 
ble neglect in 1847, when the paper was in his presence, for- 
mally attested by two witnesses, for the purpose of giving it 
legal effect, in not then revoking the legacy of “ three small 
negroes” to his daughter, on the ground, that he had made 
her equal to her brothers by the gift to her children. 
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Law is made for the vigilant and not for the negligent, is a 
maxim which may be applied as well to those who are giv- 
ing away property, as to those who are seeking to acquire it. 
In our case, it was the neglect of the testator not to give evi- 
dence of his intention, and there is no ground on which it can 
be presumed. The gift, which is insisted upon as a satisfac- 
tion of the legacy, was not of three small negroes, but of four 
negroes, one of whom was a grown woman, and the gift was 
not to the daughter, but to her children, and if parol evidence 
were competent to show the intention, there is no evidence 
that, at any time, the testator declared that the intention was 
to satisfy the legacy by this gift. In Howse v. Mallett, 4 
Jones’ Eq. 194, the testator required the legatee to admit, ex- 
pressly, in writing, that the money was received in satisfac- 
tion of the legacy. 

The conclusion that the legacy was not adeemed by the 
gift, is irresistable on principles well-settled—putting the 
case on the supposition that the paper was signed by the tes- 
tator in 1842, (as to which, there is no proof). On the sup- 
position, that the paper was not signed until after the gift, 
there is no ground on which to base an argument in support 
of an ademption. So, taking it either way, the defendants 
have failed to establish the allegation, that the legacy is sat- 
isfied. 

There must be a decree that the plaintiffs are entitled to the 
value of the three small negroes to be fixed, two years after 
the death of the testator, with interest from that date ; as to 
which, there will be a reference. . 


Pr Ours, Decree accordingly. 











aT2 IN THE SUPREME COURT. 





Clark v. Bell. 





SUSANNAH CLARK and others against JOSEPH BELL, Zeecutor. 


‘Where @ negro woman slave was willed to one for life, and ther to be free, 

and ‘such slave formally elected to remain a slave, it was held that the 

. status of such woman, after such election, was fixed as from the testator’s 

death, and that her offspring, born aftes that event, remained slaves, and 
that she and her offspring passed by a residuary clause of the will. 


Cavse removed from the Court of Equity of Chatham county. 

The only questions in this cause, grow out of the provisions 
of the will of Elijah Bell, taken in connection with the fact, 
that the woman formally refused to accept of the boon of 
freedom, offered to her by the will of her late owner. The 
whole matter is sufficiently set forth in the opinion of the 
Court. 


No counsel appeared for the plaintiffs in this Courg. 
Phillips, for the defendant. 


- Manty, J. The bill is filed to obtain a construction of the 
will of Elijah Bell, in respect to the disposition made therein 
_of the woman, Louisa, under the present circumstances of her 
‘ease. The clauses of the will, material to the enquiry, are thé 
4th and 9th, which are respectively, as follows: “4th Item: 
I give and bequeath to my sister, Susannah Clark, during her 
natural life, a certain negro girl, by the name of Louisa, and 
after the death of my sister as aforesaid, I direct and request 
that the said negro girl; Louisa, be set free.” 

“9th Ifem: [give and bequeath to my brother, Thomas 
Bell, all the residue of my property, both real and personal, 
that I have not heretofore given away, to him and his heirs 
in fee simple forever.” 

An enquiry has been made under the direction of the Court 
below, from which it appears that the -woman is unwilling to 
accept of freedom upon the condition of leaving the State. 
This enquiry has been conducted with such apparent care, 
that the Court is satisfied with the result. Under these cir- 
cumstances, the Court is called upon to declare what disposi- 
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tion should be made of the woman and her children, born 
since the death of the testator. k 

It will be seen by reference to our statute laws, Rev. Code, 
chapter 107, sections 45, 46, 47, 53, that emancipation can 
only be effected in certain prescribed forms, and upon the 
condition of the manumitted slaves leaving the State not to 
retarn. 

It is said in the case of Hogg v. Capehart, reported in a 
note to Feimster v. Tucker, 5 Jones’ Eq. 71, that freedom 
will not be forced upon any one. It is not the policy of the 
law to doso. It, therefore, follows that the refusal of the 
woman to leave the State, that is, to accept of the bequest of 
freedom, upon the conditions which would make it lawful, 
frustrates and makes void the bequest. The children of the 
woman, Louisa, were born after the death of the testator. 
The election of the mother, by which the bequest becomes 
void, determines the status of her offspring. The will is fixed 
by the death of the testator, and is considered to take effect 
and determine the state of the property as from the death. 
Her election, (although subsequent,) not to conform to the 

" requirements of law, made the bequest void from the begin- 
- ging, and the right of emancipation, which she might have 
claimed, has not inured to the benefit of her children. 

The mother and children, then, falling back into the estate, 
the remaining enquiry is, do they go to the next of kin, as 
property undisposed ef by the will, or do they pass to the re- 
siduary legatee. : 

After due consideration of the contents of the will, we see 
no sufticient reason for withholding them from the residuum. 

A general gift of the residue includes legacies not etfectu- 
ally disposed of, whether they fail by lapse or by illegality, 
unless it be clear upon the will, that the intention was differ- 
ent. 

We do not suppose that the testator expected this, or 
any other provision of his will to fail and fall into the residu- 
um, but the rule of the courfs is that such will fall there, un- 
less it shall appear from the restricted terms of the residuary 
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Clause itself, or from other parte of the will, that thie was not 
his intention ; Sorrey v. Bright, 1 Dev. and Bat. 113. 


Per Our, Decree accordingly. 





JOHN C. CAMP and another against WILLIAM S. MILLS and others. 


A bill in equity, for a discovery and an account by one of two wards against 
one of two joint-guardians, alleging that he had, exclusively, received the 
estate of the wards, in which bill the other guardian is made plaintiff, and 
the other ward defendant, is not multifarious. 


Oavusx renioved from the Court of Equity of Polk county. 

The bill is filed in the names of John C. Camp and Columbus 
Mills against William 8. Mills and William A. Mooney and 
Sarah Louisa, his wife, alleging that John C. Camp and Sa- 
rah Louisa Mooney, are the only surviving children and heirs- 
at-law of James T. Camp, who died intestate, in the year 
1841, and that the plaintiff, Columbus Mills, and the defend- 
ant, William 8. Mills, became their joint-guardians, and en- 
tered into a joint-bond in the sum of $20,000, with Govan 
Mills as their surety ; that the defendant, William 8S. Mills, 
took possession of the property of the wards, consisting of 
lands and slaves—rented out the land and received the rents, 
and hired out the slaves and received the hires, during the 
whole period of the minority of the said wards, and that the 
said Columbus Mills did not at all interfere in the manage- 
ment of the wards, or their estates, or the incomes thereof. . 
The bill states that the said Sarah Louisa intermarried with 
the defendant, William A. Mooney, in the year 1857, and the 
plaintiffs are ignorant whether any settlement, partial or com- 
plete, was ever made between her and her husband and the 
said W. 8. Mills; that the plaintiff J. C..Camp, became of 
age in the year 1854; that they are ignorant as to what 
amount of rents, hires, and other estate of the wards, came 
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into the hands of the said W. S. Mills, and the prayer of the 
bill is for a discovery and for an account as to both of the 
wards, so that the plaintiff, J, C. Camp, may recover what is 
due to him, and the other plaintiff may be discharged of his 
liability on account of his joint-guardianship with the defend- 
ant, W. 8S. Mills, both as guardian for the plaintiff, John C., 
and for the defendant, Sarah Louisa Mooney. 

To this bill, the defendant, W. S. Mills, demurred on ac- 
count of multifariousness, 

The cause was set for argument on the demurrer, and sent 
to this Court to be heard. 


Dickson, for the plaintiffs. 
Shipp and Phillips, for the defendants. 


Barriz, J. It appears from the bill that the plaintiff, Co- 
Inmbus Mills, and the defendant, William S. Mills, were, iu 
the year 1842, duly appointed joint-guardians to the plaintiffs, 
John C. Camp, and the feme defendant, Sarah Louisa Camp, 
and to secure the faithful discharge of the duties of their of- 
fice, gave a joint-bond in the penal sum of $20,000.. If, after 
the marriage of the female ward, and the coming of age of 
her brother, the other ward, a suit in equity were necessary 
for calling for an account from their guardians, we can see 
nothing to object, but much to approve in having it done in 
one, instead of two or more suits. It is manifest that a bill 
might have been filed in the name of both wards, as plaintiffs, 
against both guardians, as defendants, in which the respec- 
tive rights of each plaintiff, and the liabilities of each defend- 
ant could have been ascertained, upon which a decree might 
have been founded to secure such rights, and enforce such 
liabilities with exact justice to each and all the parties. If 
one of the wards had declined to become a plaintiff, he or she 
might have been made a defendant, together with the guar-; 
dians, and the same result might have been obtained. To al 
bill in either form, it is certain that the objection of multifa-¢ 
riousness would not apply. Such objections may be devided} 
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into three classes of cases: 1st, those in which there are differ- 
ent persons plaintiffs or defendants, of which some have no kind 
of privity with others. 2ndly. Those in which the same party 
sues or is sued in different capacities. 8rdly. Those in which 
the parties are the same, and they sue and are sued in the 
same capacities, but several and distinct subjects are brought 
into question. 

The present case is clearly excluded from either class; for 
there is no party that has no kind of privity with the others ; 
there is none that sues or is sued in different capacities, 
and there are no several and distinct subjects brought into 
question. See Calvert on Parties to suits in equity, 89; (17 
Law Lib. 52.) 

It only remains to see whether making one of the guardi- 
ans a plaintiff instead of a defendant, varies the case, and we 
think it does not. If the allegations of the bill are true, as 
by the demurrer they are admitted to be, no relief is sought 
against Columbus Mills, and there is no necessity that he 
should have a decree against either of the parties. He isa 
necessary party to the suit, in order that he may be bound by 
the final decree in the cause, and he will be equally bound, 
whether he bea plaintiff or a defendant ; see Wilkins v. Fry, 
1 Mer. Rep. 262. It follows that the bill is not multifarious, 
and the demurrer must be over-ruled. 


Perr Ovriam, Demurrer over-ruled. 








EDWARD R. CHAMBERS, Administrator, against CHARLES L. PAYNE 
and others. 


A bequest of slaves to one, for life, with a limitation over to his or her chil- 
dren equally to be divided, is not controlled by the rule in Shelly’s case, but 
confines the interest of the first taker to his or her life. 

Where children take as a class at the expiration of a life-estate, each child © 
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takes a vested interest at its birth, subject to be partially divested in favor 
of the other children of the class as they are, born, and upon thedeath of 
one of the children during the existence of the Jife-estate, his or her inter- 
est goes to his or her representative, and not to ulterior limitees dependant 
on the first taker’s dying without issue. 


Cavs removed from the Court of Equity of Davidson county. 

Simon Williams, in the year 1809, bequeathed as follows: 
“T lend unto my son, Alanson Williams, and my son-in-law, 
Anthony Sale, in trust, for the only use and benefit of my 
danghter, Betsy Payne, during her natural life, against the 
claim or contract of her present or any future husband, the 
following negroes and their future increase: Thena and her 
two children, (the names not known,) David, Ransom, and 
Revey ; my will and desire is, that the negroes and their fa- 
ture increase, lent to my son, Alanson Williams, and Antho- 
ny Sale, in trust, for the use and benefit of my daughter, Bet- 
sy Payne, against the claim or contract of her present hns- 
band or husbands, during her natural life, shall be equally 
divided among the heirs of her body forever; but for want of 
such, my will and desire is, that the said negroes and their 
future increase be equally divided among my other chil- 
dren or their representatives.” Betsy Payne, the legatee, 
herein mentioned, received the slaves bequeathed and kept 
them until the year 1857, when she died, having disposed of 
the said slaves and their increase, (now very numerous,) by 
her last will and testament. The said Betsy Payne had one 
child which died in its infancy, many years before her death, 
and never had any other. The plaintiffs are the brothers and 
sisters of Betsy Payne and their representatives, and claim by 
virtue of the limitation over, after the death of Mrs. Payne. 
The defendants claim under the will of Betsy Payne. The 
cause was heard on bill, answer, proofs and exhibits. 


B. F. Moore, for the plaintiffs. 
Fowle and Kittrell, for the defendants. 


Barriz, J. Had the testator’s daughter, Mrs. Payne, pass- 
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ed throngh life without having had a child, we should not 
have hesitated to hold that the claim of the other children of 
the testator, and their representatives under the ulterior limita- 
tion to them, would not have been prevented by the operation of 
the rule in Shelly’s case, in herfavor. That rule would have been 
excluded, either upon the principle adopted by the Court in the 
case of Payne v. Sale, 2 Dev. and Bat. Eq. 455, on the construc- 
tion of the same will, which we have now before us, or upon 
that of Swain v. Roscoe, 3 Ire. 200. The counsel, for the de- 
fendant, has ventured to call in question the propriety of the 
decisions in both these cases, and has suggested reasons and 
produced authorities to show that they would have been rul- 
ed otherwise by the English courts, but we do not feel at lib- 
erty to impeach them. Indeed, the principle of the latter 
case has been since confirmed, and must be considered now 
as a settled rule of construction in this State. Under that 
principle, we hold that Mrs. Payne took a life-eatate only in 
the property bequeathed to her. 

We come now to consider the case in the event which 
happened : that she bore a living child, which, however, died 
in her life-time. Did that child take any interest in the pro- 
perty, under the limitation, after her life-estate, “to be equal- 
ly divided among the heirs of her body forever.” The an- 
swer to this question is to be found in the rulings of the Court 
in Swain v. Rascoe, ubi supra; Evans v. Lea, 5 Ire. Eq. 191; 
Knight v. Wall, 2 Dev. and Bat. Rep. 125; Sanderlin v. 
Deford, 2 Jones’ Rep. 74, and several other cases, including 
Mason v. White, decided at the present term. (See 8 Jones’ 
Report 421). 

From these cases, it will clearly appear that in bequests of 
personal property, like the present, heirs of the body, mean 
children ; that when children take, as a class, at the expira- 
tion of a life-estate, each child takes a vested interest at its 
birth, subject to be partially devested in favor of the other 
children as they are born, and that upon the death of one of the 
children during the existence of the life-estate, his or her in- 
terest goes to his or her representative, and does not devolve 
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upon the other children by virtue of the limitation, nnless an 
intention to that effect is manifested in the will. 

Assuming then, as we must, that Mrs. Payne’s child took 
a vested interest in the property as soon as it was born, the 
next enquiry is, what was the extent of that interest. It could 
be none other than the absolute interest which, of course, ex- 
cluded the ulterior limitation to the testator’s own children. 
This will appear from many cases in our own Reports, and 
particularly from that of Sanderlin v. Deford, wbi supra, 
where the subject is more fully discussed than in most of the 
others. Upon the death, then, of Mrs. Payne’s child, the 
vested interest, which it took in the legacy, devolved upon its 
personal representative, from whom Mrs. Payne, or her hus- 
band, took it as her child’ssole next of kin. 

The only case to which the counsel, for the plaintiff, in the 
able argument which he submitted, has referred us, which at 
all impugns any of the principles we have stated, is that of 
Jarvis v. Wyatt, 4 Hawks, 227. Of that case, it is only ne- 
cessary for us to remark, that the point decided may be sup- 
ported by the peculiar language of the will, or if it cannot be 
supported on that ground, it must be considered as having 
been over-ruled by the numerous cases since adjudicated upon 
that point, to several of which, we have already referred. 

Believing that the birth of Mrs. Payne’s child defeated the 
ulterior limitation under which the plaintiffs claim, it is un- 
necessary for us to notice particularly the objection that that 
limitation,is too remote, and, therefore, void. The case of 
Sanderlin v. Deford, already referred to, would, if its aid 
were necessary, be a strong authority in favor of such objec- 
tion. There, the form of expression in the will, “ for want of 
such heirs,” is almost identical with that in the will now be- 
fore us, and it was said by the Court, that if the will had been 
made before act of 1827, (as the present will was,) the limita- 
tion would have been too remote. But it is needless to en- 
large upon this question as, for the reasons given upon anoth- 
er part of the case, we are of opinion that the plaintiffs have 
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no claim to the property in dispute, and their bill must be 
dismissed with costs. © « 


Perr Curis, Bill dismissed. 








JOSEPH F. CHAMBERS, Zvecutor, against JOHN B. KERNS and others. 


An executor is not liable for interest on money collected by him, unless he 
receives interest on the same. 

Where an intended legacy of a tract of land was sold by the testator, and a 
bond given by him to make title, which, however, was not done in his 
life-time, it was held that the intended legatee had no claim upon the pro- 
ceeds of a note taken by the testator for the purchase-money of the land. 


Cavs removed from the Court of Equity of Rowan county. 

The bill was filed by the executor of Peter Kerns, praying 
for instructions as to the discharge of his duty under the will, 
and for an account and settlement of the estate in his hands, 
by a decree of the Court of Equity for his protection, &c. 

A reference was made to L. Blackmer, Esq., as a commis- 
sioner, to state the account with the executor, which was sta- 
ted, and was excepted to in two particulars—one of which was 
that the commissioner had charged the executor with interest 
on money collected by him and ‘held for distribution. The 
other exception was that the commissioner refused to pass in- 
to the residuary fund a note given by Fisher and others for a 
certain tract of land, which, in his will, written before that 
time, was devised to John B. Kerns. On the sale of this land, 
the testator, Peter Kerns, gave Messrs. Fisher, Craige, Nes- 
bit, and Daniel Kerns, a bond to make them a title on the 
payment of the purchase-money, and took their joint-note for 
$2500. It was contended before the commissioner, that as the 
land, for which the note was given, was intended for John B. 
Kerns, in the will of Peter Kerns, he should have the pro- 
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_-eeeds of the note taken for the same, and that it should not 
fall into the residuum, and the commissioner so held—for 
which Caldwell and wife and other residuary legatees except- 
ed. The cause was set down for argument on the exceptions 
and sent to this Court. 


RR. A. Caldwell, for the plaintiffs, 
J. E. Kerr and Boyden, for the defendants. 


Pearson, O. J. The exception in respect to the note of 
Fisher and others, for ¢2500, given to secure the price of a 
tract of land, sold to them by the testator, is allowed. 

By a residuary clause, the testator directs “the money on 
hand and the money arising from the collection of my bonds, 
notes and accounts, be equally divided between my wife, 
Fanny,” &c. These words include the note of “ Fisher and 
others,” and the question is, on what ground should this note 
be taken out of the express words of the residuary legacy ? 
The ground assigned is, that this note was given as the con- 
sideration of a tract of land, which, by the 3rd clause of the 
will, is devised to John B. Kerns, and which the testator, af- 
ter the execution of the will, sold to “ Fisher and others,” 
giving his bond for title when the purchase-money was paid. 

We.confess we are unable to see the force of this position. 
Suppose the testator, when he sold the land, had been satis- 
fied with the security of the note and passed the title by mak- 
ing a deed to “ Fisher and others,” John B. Kerns would not, 
most manifestly, have been entitled to the note. Because the 
sale of the land, devised to him, was a revocation of the de- 
vise. The fact that the testator did not see proper to make a 
deed to Fisher and others, but chose to retain the title as se- 
curity for the payment of the note, does not, in any way, alter 
the case in respect to this question of revocation ; for the plain 
reason, that in the one case as well as in the other, he had 
ceased to be the owner of the land which was the subject of 
the devise. 

It is a familiar principle of equity, acted upon every day, — 
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i. e., by a contract to sell land, the purchaser becomes the 
owner and the veridor holds the title in trust for him on pay- 
ment of the purchase-money; so that any appreciation of the 
value is the gain of the purchaser, and any depreciation (by 
burning of the buildings, &c.) is his loss. In other words, the 
effect of a contract of sale is to make the vendee the owner 
of the land, the title being retained by the vendor as a secu- 
rity for the purchase-money. 

These are well-settled principles of law, and if by their ap- 
plication the intention of the testator is disappointed, the 
Court can say it is not the fault of the law, but the neglect of 
the testutor in not adding a codicil to set out his intention, 
made necessayiby the alteration, in the condition of his estate, 
caused by his act of selling the tract of land devised to John 
B. Kerns ; see Gillis v. Harris, decided at thie term, (ante 
267). 

Whether the purchasers of land in a bill for the specific 
performance on payment of their note, must call for a con- 
veyance from the heirs-at-law of the devisor, or from the de- 
visee, is a question not now presented ; it is certain that the 
title, no matter whether it has descended to the heirs-at-law, 
or passed under the will to the devisee, is held merely as a 
security for the payment of the purchase-money, and that the 
ownership and beneficial estate vested in the purchasers by 
force of the contract of sale, and the legal title is held in trust 
for thém on payment of the purchase-money. 

The exception, in respect to the charge of interest, is allow: 
ed so far.as there is a charge of interest for cash on hand. 
An executor is not expected or allowed to invest cash on hand 
so as to make interest, and is not chargeable for interest, un- 
less it be proved that he has made interest: Of course, he is 
chargeable with interest on the sale notes from the time they 
fell due, as he is presumedto have collected it on all such notes 


as were not promptly paid. 
Par Cunum, ‘The account will be reformed accordingly. 
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BENTON RAY, Adm'r., and others against EDWARD M. SCOTT and 
others. 


A suit in equity seeking to set aside a deed, because of incapacity on the part 
of the bargainor, and fraud and imposition on the part of the bargainee, is 
not for the same matter as one alleging that a deed was intended to be on- 


ly a contract to convey on payment of the purchase-money, and was erro- 
neously worded, because of the ignorance, mistake or fraud of the drafts- 
man, and a plea alleging the matter of the former suit in bar of the second, 
was over-ruled. 


Cause removed from the Court of Equity’of Orangefcounty. 

The bill alleges that Moses Leathers agreed with the de- 
fendant, Scott, that he would sell him the tract of land, in 
question, lying on Eno river, at the price of $2000, whenever 
the purchase-money for the same was paid to him, and that 
such purchase-money was to be paid within thirty days there- 
after, and that the parties proceeded, as he supposed, to re- 
duce this contract to writing, and that a writing was then and 
there prepared by the defendant, Edward M. Scott, which he 
supposed was an instrument embracing the terms of their con- 
tract as above set ont, but that in fact and in truth, the instru- 
ment was an absolute conveyance of his land to the said Scott 
in fee simple: that this departure was by the mistake, ignor- 
ance or fraud of such draftsman ; that the instrament in ques- 
tion is not formal in its terms, and was well calculated to mis- 
lead Leathers, who was himself ignorant and unacquainted 
with the business of conveyancing; that Scott paid him no 
money then, nor has he since paid him any; that the said 
Scott was well known to him to be at the time utterly insolv- 
ent, and that he never would have thonght of selling him his 
only tract and homestead without some security for the pur- 
chase-money. The bill farther alleges, that the said Scott has 
conveyed the land, in question, to the defendant, Webb, as a 
trustee, to secure the debts of the other defendants, Sims and 
the McCawns, and that they had notice of Leathers’ equita- 
ble claim ; that the said trustee has sued him in an action of 
‘ejectment and threatens to turn him out of possession. The 
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prayer is, that the deed, in question, may be reformed, and 
that it may stand, as it was intended to be, a bond to sell and 
convey the land, in question, to the said Scott on the payment 
of the purchase-money, andfthat the defendants may be en- 
joined from proceeding, at law, to oust him of his possession, 
and for general relief. 

This suit was originally instituted in the name of Moses 
Leathers, but his death having been suggested, Benton Ray, 
his administrator, and the children and heirs-at-law of the 
said Moses, by their next friend, the said Benton Ray, were 
made parties plaintiff. The defendants pleaded in bar that 
the plaintiff’s intestate, Leathers had, before the commence- 
ment of this suit, brought suit in the court of equity, alleging 
that Scott and Sims, being both very desirous of getting his 
land, came to his house, and finding him in a debauch of sev- 
eral days duration, when he was totally unfit to make a con- 
tract, persuaded him to sign a paper, the contents of which, 
he was too drunk and stupified to know and understand, but 
which turned out to be a deed in fee simple to Scott for his 
land for $2000, which it was expressed in the said instrument, 
the said Scott was thereafter to pay ; that the land was after- 
wards conveyed by Scott, in trust, for the benefit of Sims and 
the McOawns, and that the whole transaction was in pursu- 
ance of a fraudulent combination between Scott, Sims and 
John and William McCawn, the prayer of whieh former bill, 
is stated to be for a declaration that such deed is void for the 
fraud, and that it be surrendered for cancellation. The plea 
avers the identity of the parties and of the cause of action, 
and concludes in bar of the said suit. 

The cause was set for argument on the bill and plea of de- 
fendants. 


Graham, for the plaintiffs. 
Phillips, for the defendants. 


. ) 
Pzarson, ©. J. The only question presented is this: tak- 
ing the matters alleged in the plea to be true, is thé equity 
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which the plaintiff seeks to set up by their bill now filed, the 
same as the equity which the intestate attempted to set up in 
the first bill, and which was adjudged against him: in other 
words, does this bill seek to enforce the very equity which has 
been adjudged and decided by the decree in the first suit. 

Upon this argument the Court is confined to the matters 
alleged in the bill and the matters set out in the plea, and for 
this reason, very great particularity is required in framing the 
plea. Without deciding whether this plea is informal in this, 
that it does not set out, in so many words, the bill in the first 
case, and does not set out the decree in that case, but simply 
states the substance and effect and material parts of the bill 
and decree, we put our decision on the ground that the equi- 
ties are not the same, and that the equity of the bill, now be- 
fore us, was not adjudged by the former decree. 

The equity, which the bill seeks to sét up is, that the intes- 
tate of the plaintiffs, having made a contract to sell his land 
to the defendant, Scott, the intention was to reduce the con- 
tract of sale to writing, and in drafting the writing, either 
by the mistake or the ignorance or the fraudulent design of 
the draftsman, who was the defendant, Scott, the paper was 
so worded as to be a conveyance of the land instead of a con- 
tract to convey on the payment of the purchase-money. 

The equity of the first bill was, that the plaintiffs’ intestate 
never intended, either to convey, or to contract to convey, his 
land, and that he was induced to sign and execute the paper, 
at a time when, from the effects of drinking, he was incapa- 
ble of making a contract, and so the deed was obtained from 
him by fraud, and was void by reason of his incapacity. 

These equities are wholly distinct and different: The first 
bill would have made the deed void and of no effect, against 
all persons, either as a.contract to convey, or as a conveyance 
of the estate, or any part of it. This bill seeks to make the 
deed void as a conveyance, but establishes it as a contract to 
convey upon the payment of the purchase-money. Let the 
plea be over-ruled and the defendants be required to answer. 


Per Curiam, 4 Plea over-ruled. 
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CAIPHAS QUICKEL and another against C. C. HENDERSON and others. 


A bond to indemnify the surety of A against all notes, bonds, &c., signed and 
entered into for B, extends to notes, bonds, &c., signed and entered into 
for B & Co. 


, Tus cause was removed from the Court of Equity of Lin- 
coln county. 

The testator of the plaintiffs, Jacob Killian, was the credit- 
or of Barrett & Oo., by a note signed by Barrett & OCo., as 
principals, and J. A. Ramsour as surety, upon which suit was 
brought, judgment obtained, and execution issued against 
each of the partners and against the surety, and returned nu/- 
la bona, and it was admitted that these parties were, and still 
are insolvent. After this note was given, to wit, in 1857, the 
plaintiff, Ra:msour, for his indemnity against the liabilities he 
had incurred for E. 8. Barrett, took a penal bond in the sum 
of $20,000, with the other defendants, Briggs, Hoyle and 
Henderson, as sureties, payable to him, the said Jacob A. 
Ramsour, and conditioned as follows: ‘ Whereas, the said 
Jacob A. Ramsour hath heretofore bound himself by bills, 
bonds andynotes, for the payment of various sums of money, 
as the security of Elisha S. Barrett, now, therefore, if the 
above bounden, E. 8S. Barrett, shall well and truly pay off 
and discharge each and every of the said bills, bonds and 
notes, in and,by which the said Jacob A. Ramsour is bound, 

aforesaid, for the said E. 8. Barrett, on or before the ——- 
day of 185 , orshall on or before the day aforesaid, in any- 
wise discharge and save harmless the said Jacob A. Ramsour 
from any and all liabilities, debts, contracts or charges, for or 
on account of all said bills, bonds, and notes, then, the above 
obligation to be void, otherwise to remain in fall - force.” 
Signed by E. S. Barrett, B. F. Briggs, C. C. Henderson and 
L. A. Hoyle, with their seals affixed, and delivered to the said 
Ramsour. : 

The plaintiffs called on these obligors to indemnify Ram- 
sour, the obligee, by paying this note to the executor of Ja- 
cob Killian, but this was refused, on the ground, that as J. A. 
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Rameour is insolvent and cannot pay any thing, therefore, he 
cannot be damnified, and again, for that the indemnity ex- 
tends only to liabilities incurred by E. 8. Barrett, and not 
such had been incurred for E. S. Barrett & Co. The de- 
fendants demurred, and the cause being set down for argu- 
ment on the demurrer, was‘sent to this Court. 


Foule, for the plaintiffs. 
No counsel for the defendants in this Court. 


Manty, J. Two grounds are relied upon to sustain the 
demurrer in this case. 

1. That there has been no breach of the conditions of the 
bond by actual or probable loss on the bond of the complain- 
ant, Ramsour, and 

2. That the bond is for the indemnity of Ramsour as surety 
of E. 8. Barrett, and does not extend to cases in which; Ram- 
sour is surety of Barrett & Oo. 

The first of these grounds seems to be disposed of by the 
case of Ferrer v. Barret, 4 Jones’ Eq. 455, which was a bill 

‘ similar, in all respects, to the one before us, wherg the same 
ground of demurrer was taken, and after full consideration 
over-ruled. We content ourselves by a reference to the rea- 
soning in that case. 

The second ground is also untenable. There is nothing in 
the language of the bond to restrict the indemnity to obliga- 
tions in which Barrett is sole principal, and we can perceive 
no reason forsuch restriction. The individuality of co-partners 
is preserved and is not merged as in incorporated societies.— 
Each is responsible, severally, for the debts of the company, and 
it is not less the debt of Barrett, nor is Ramsour less the sure- 
ty, because others, beside Barrett, are responsible upon it as 
principals. . 

The demurrer is over-ruled with costs, and the usual certi- 
ficate should be sent to the Court of Equity of Lincoln Ooun- 


Pup Curis, . , . Desvurrer over-ruled. 

















W. G. BOWERS and wife, against EDMUND STRUDWICK and others. 


A mortgagee having agreed with the wife of the mortgagor, that upon a part 
of his debt being satisfied, he would assign for her benefit, his interest in 
the debt, and the property mortgaged; and in pursuance thereof, having 
assigned the same to a third person, held that theassignee was entitled to 
enforce against the wife’s legatees, an agreement, by which, at the time 
she was soliciting him to aid her in securing the benefits, she engaged that 
upon her death, her interest in the property mortgaged, should be subjected 
to pay the debts due to such assignee by the mortgagor. 


Cause removed from the Court of Equity of Orange county. 

The pleadings and evidence in this case, showed that John 
Witherspoon was indebted to Charles J, Shannon, in a sum, 
which, in 1853, amounted to about $5,500, and, that to se- 
eure it, he had, in 1837, given a mortgage upon sundry slaves. 
In 1853, he was also indebted to Edmund Strudwick, in the 
sum of about $5,000, which had accumulated during a period 
of twenty-five years. 

In 1858, Mr. Shannon was induced, from friendship, to Mrs. 
Susan Witherspoon, (wife of John Witherspoon,) to cotisent 
that if the principal of his debt, (about $2,750,) were paid or 
‘secured, he would assign his interest in the mortgaged prop- 
erty for her benefit. At this time, the slaves were worth 
about $4,500. Mrs. Witherspoon, thereupon, persuaded Ed- 
mund Strudwiek to secure said debt, engaging, that if he 
would do so, she would provide, that after her death, the slaves 
should be applied to the payment of the debts due to him, as 
above stated. Henry K. Witherspoon was to join Strudwick 
in this arrangement, becoming jointly bound, and sharing in 
the benefits ; but afterwards, for a reasonable consideration, 
he assigned his: interest therein, to Strudwick. Thereupon, 
Mr. Shannon, the principal of his debt having been secured, 
through the intervention of Strudwick, gave a bond to the lat- 
-ter, (Henry K. Witherspoon being connected with the trans- 
action, as above set forth,) providing for the transfer to him of 
the debt and mortgaged property, upon the payment of what 
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had been secured. This payment was afterwards made; about 
$1,100 of it coming from the means of Strudwick. | 

Owing to some differences between Mrs. Witherspoon and 
Strudwick, the whole matter was left to the award of John 
W. Norwood, Esq., who, asa preliminary, ordered Shannon 
to convey the slaves to Strudwick, and reserved the other 
points for further consideration. The conveyance was made, 
but, before the arbitrator had settled’the matter, Mrs. With- 
erspoon died, (early in 1854,) having survived her husband 
but a short time. Thereupon the arbitration came to an end. 
Mrs. Witherspoon made a will, under which her daughter 
Mary, wife of the plaintiff, William G. Bowers, received an 
‘interest in her estate; and Strudwick, qualified as Adminis- 
trator, with the will annexed, at August Term, 1854, of Or- 
ange County Court. 

In June 1854, John K. Witherspoon, who was duly author- 
ized to do so, by all the next of kin, and legatees of Mrs. 
Witherspoon, excepting the plaintiff, Mary, made a set- 
tlenient with Strudwick, whereby, in consideration that he re- 
leased his debts against John Witherspoon, deceased, all the 
slaves except Virgil were transferred to said Strudwitk. | Vir- 
gil was, by that arrangement, reserved for the use of the com- 
plainant, Mary, who was, at that.time, some twenty-three 
years of age, but was absent in Philadelphia, She intermar- 
ried with Bowers in the latter part of 1857. 

The bill which was filed to Spring Term, 1858, of the Court 
of Equity, for Orange County, prayed that Strudwick should 
be declared a trustee of Mr. Shannon’s interest in the proper- _ 
ty mortgaged, so far as it had not been exhausted ia paying 
Mr. Shannon’s principal money, for the benefit of Mrs. With- 
erspoon’s estate; that the slaves should be sold, and if there 
were anything left, after satisfying the original debt due Mr. 
Shannon, it should be paid to W. G. Bowers, as Administra 
tor, of John Witherspoon, deceased, and for-other relief. — 

The cause was set for hearing, at Spring Term, 1861, of Or 
ange Superior Court, and ely ire townstepitae: to ie 
Supreme Court. ag a 





290 IN THE SUPREME COURT. 





Bowers v. Strudwick. 





7 


Graham for the complainants. 
Phillips for the defendant, Strudwick. 


Pearson, ©. J. By the acenmulation of interest, the mort- 
gage-debt exceeded the value of the slaves; so it is assum- 
ed on both sides that Doctor Witherspoon’s equity of -re- 
demption being of no value, was abandoned, and may be 
put out of the consideration. 

The equity of the plaintiff is pat on the ground, that the 
claim of Doctor Strudwick to hold the negroes as a security 
for the debts due to him by Doctor Witherspoon, according 
to the understanding and agreement made between him and 
Mrs. Witherspoon, should not be allowed, because it would ° 
disappoint the expeetations of Mr. Shannon, whose sole ob- 
ject in agreeing to transfer. the mortgaged negroes on pay- 
ment of the principal of his debt, and to forgive the accumu- 
lated interest, was to benefit Mrs. Witherspoon exclusively, 
and so the claim, made by Dr. Strudwick, if allowed, would 
be a fraud on Mr. Shannon. 

The doctrine that a court of equity will not enforce the per- 
formance of an agreement made in fraud of a third person, is 
a familiar one, but it is based upona very refined principle— 
difficult of application to the ordinary transactions of life, and 
is put upon the ground of preventing positive and actual fraud. 

‘Our opinion is against the plaintiffs. Mr. Shannon, upon 
the facts of the case, was not the mere dispenser of a charity. 
He had a prudent regard to his own interest; and the amount 
of it is this: he was willing, in order to avoid the necessity of 
enforcing his rights as mortgagee, and the embarrassments to 
which he would have been subjected in taking the negroes out 
of the possession of Dr. Witherspoon and of Mrs. Witherspoon, 
owing to the peculiar relations of respect, &c., existing be- 
tween them, to forgive the accumulated interest on his debt 
and to transfer and assign his right and title under the mort- 
gage, provided the principal of his debt was paid or security 
for prompt payment was given: with the understanding that 
any of the mortgaged negroes#hat could be retained by this 

‘ 
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arrangement, should be held for the benefit of Mrs. Wither- 
spoon. 

The question is: as Mrs. Witherspoon, in order to comply 
with the condition which’Mr. Shannon annexed to his boun- 
ty, to wit: the immediate payment or security for the prompt 
payment of the principal of his debt, was under the necessity 
of coming to an understanding with Doctor Strudwick, 
that if-he would enable her to perform the condition, im- 
posed by Mr. Shannon, and would allow her the full use of 
the property during her life, he should, after her death, hold 
the negroes as a security for the debts due to him by Doctor 
Witherspoon, does the doctrine of preventing a fraud apply 
to the case and forbid the Court from allowing the agree- 
ment made between Dr. Strudwick and Mrs. Witherspoon 
from being acted on and carried into effect by Dr. Strudwick, 
who has acquired the legal title? 

We are of opinion that the doctrine, that equity will not 
enforce an agreement in fraud of a third person, does not ap- 
ply to the case. 

Mr. Shannon was generous in agreeing to forgive the accu- 
mulated interest, but by stipulating that the principal of his 
debt. must be paid, or its prompt payment be secured, he gave 
up the right to be considered in the light of a mere dispenser 
of a bounty, because he imposed a condition, and, of course, 
expected that Mrs. Witherspoon would be under the neces- 
. sity of making some agreement, or arrangement, in respect to 
the property, to enable her to comply with the condition.— 
Doctor, Strudwick, in the exercise of a spirit of generosity, 
equal to that of Mr. Shannon, aided. Mrs. Witherspoon, and 
enabled her to comply with the condition. What ground is 
there to support the allegation, that when Doctor Strudwick, 
as a condition to the aid which he was about to render, stip- 
ulated that after the full enjoyment of the property by Mrs. 
Witherspoon during her life, it should then stand as a securi- 
ty for his debts due by Dr. Witherspoon, he perpetrated a 
fraud upon Mr. Shannon, and on that account, should not be 
allowed to have the benefit of the arrangement made between 
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him and Mrs. Witherspoon? We can see none, either in law, 
equity or morals. Mr. Shannon made no stipulation in be- 
half of the children of Mrs. Witherspoon. His object was, 
after securing, without further embarrassment, the payfnent 
of the principal of his debt, to secure to Mrs. Witherspoon 
the full enjoyment of such of the mortgaged negroes as could 
be saved, after a compliance with his terms. These were 
complied with, and his obligation to transfer all of his right 
and title under the mortgage deed on the payment of the rés- 
idue of his principal money, was absolute, and without any 
declaration of trust in favor of the children of Mrs. Wither- 
spoon, or any other stipulation with a view of restricting Mrs. 
Witherspoon from the privilege of making an agreement ne- 
cessary to enable her to comply with histerms. A payment of 
a part of a debt is not a satisfaction of the whole, as between 
the creditor and debtor, but when a third person comes in 
and assumes the payment of a part, in satisfaction of the 
whole, the case is materially altered, and there is then no 
reason on which the creditor can object to an agredment, 
which the debtor was under the necessity of making, in order 
to enable him to pay the part required. 

So, in the view we take of the case, Doctor Strudwick has 
not been guilty of any positive or actual fraud, so as to enti- 
tle the plaintiffs to take the ground that a court of equity 
ought not to allow him to insist on the arrangement, by which 
the negroes, after the full enjoyment of Mrs. Witherspoon, 
during her life-time, were to be held by him as a security for 
his debts ; but we are satisfied that Dr. Strudwick, so fgr from 
having perpetrated a fraud, either on Mr. Shannon or the 
children of Mrs. Witherspoon, has acted the part of a friend, 
and by making himself liable to Mr. Shannon for the princi- 
pal of the debt, and thereby securing to Mrs. Witherspoon 
the full enjoyment of the negroes, embraced by the mortgage, 
has entitled himself to an equal share of credit in acting as 
the friend of Dr. Withérspoon and Mrs. Witherspoon and the 
family. Indeed, the equity, which the bill seeks to set up 
under cover of the bounty of Mr. Shannon to Mrs. Wither- 
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spoon, is based on the idea that his intention was to restrict 
her full enjoyment in this: Mrs. Witherspoon was not to be 
at liberty to dispose of the negroes, as seemed right to her, 
according to her convictions of justice and moral duty, but 
she was obliged to forego all such obligations and allow the 
negroes to devolve on her distributees, under the statute of 
distributions, unless she saw proper to-make a will and give 
them to her children in proportions differing from the man- 
ner in which they would have been entitled under the stat- 
ute. This ussumption of the right, on the part of Mr. Shan- 
non, to control the free agency of Mrs. Witherspoon in dis- 
posing of the negroes, is inconsistent with the idea of making 
her the absolute owner, and is contradicted by the face of his 
bond. 

The effect of the bond of Mr. Shannon, dated 27th Decem- 
ber, 1847, to Doctor Strudwick, (H. K. Witherspoon having 
released his right under the bond, may be put out of the case) 
was to give Dr. Strudwick a right to an absolute conveyance, 
by Shannon, of all his right and title to the negroes under the 
mortgage, on the payment of $1500. Strudwick, under this 
bond, had a right to call for an absolute conveyance of Shan- 
non’s title without any declaration of trust, either in favor of 
of Mrs. Witherspoon or of her children. So, the deed execu- 
ted by Shannon, in pursuance of the award of Mr. Norwood, 
was simply a performance of the otligation imposed on Mr. 
Shannon by his bond—the sum of $1500 having been paid to 
him. 

‘Thys, the legal title passed to Dr. Strudwick, subject only 
to the parol trusts, admitted by his answer, as growing out of the 
understanding between him and Mrs. Witherspoon ; that is, 
to allow Mrs. Witherspoon to have the full use of the negroes 
during her life, and then in trust as a security to Dr. Strud- 
wick for the debts due him by Dr. Witherspoon, leaving a 
resulting trust in-favor of Mrs. Witherspoon after the pay- 
ment of the debts due to Doctor Strudwick. 

By her will, Mrs. Witherspoon disposes’ of her interest 


. 
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among her children, giving a part to Mrs. Bowers, one of the 
plaintiffs. 

In June, 1854, after the death of Mrs. Witherspoon, all of 
her children, except the plaintiff, Mrs. Bowers, made a fall 
settlement with Doctor Strudwick of all matters growing out 
of this and other transactions, as appears by a deed executed 
by the parties of thatdate, by which Doctor Strudwick re- 
leases all of his debts, of every kind, and takes the negroes, 
not before disposed of, except Virgil, as his absolute property. 

Mrs. Bowers was not a party to this arrangement, and the 
question is, has her claim, under the bequest by her mother’s 
will, to set up the resulting trust after the satisfaction of the 
debts due to Dr. Strudwick, been waived, or released, or sur- 
rendered in any manner. 

It is said this result has been effected. by her acceptance of 
the negro, Virgil, and by several letters of her’s to Mr. Nor- 
wood, which are exhibited. 

Withont discussing the questions, made in respect to her men- 
tal capacity, it is only necessary to say, that it does not ap- 
pear that in accepting Virgil, or while writing the letters she 
had a full knowledge of her rights, and there is no evidence 
that she ever did, or said any thing with an intent to confirm 
the settlement made by her brothers and sisters with Doctor 
Strudwick, and there is nothing to show that she did not re- 
ceive Virgil, supposing him to be a part of her legacy under 
her’mother’s will. The plaintiffs have an equity to redeem 
the negroes and to set up the resulting trust after the pay- 
ment of the debts due by Dr. Witherspoon to the defendant, 
Dr. Strudwick, and, to this end, are entitled to an account, on 
the footing, that Virgil is to be considered part of the proper- 
ty, liable, in the first instance, to the payment of the debt of 
Dr: Stradwick. So, they will take an order for an account, 
or will submit to have the bill dismissed, as they may be ad- 
vised, 


Per Curiam, , 7 Decree accordingly, 
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MOORE T. SEALEY against GILBERT BRUMBLE end JOEL BRITT. 


Where land, which was sold to A under a mistaken description, was after- 
wards conveyed hy the same owner to B by a proper deed, for a valuable 
. consideration, without notice to B of the mistake, it was held that a bill to 
reform the former deed and correct the error, would not lie against either 


A or B; but it appearing that A had got paid for part of the same land 
twice, he was not allowed to recover costs on the dismissal of the bill. 


Cause removed from the Court of Equity of Robeson County. 
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One Isham Cox, conveyed to defendant, Gilbert Brumble, 
the tract, described in the plat annexed, A, B, ©, D, also, an- 
other tract adjoining Gilbert Brumble, who sold and conveyed 
to one Ward a part of the first mentioned tract purporting to be 
100 acres, by metes and bounds, as follows: ‘ First survey con- 
taining 100 acres, begining at a pine, in a meadow, about 300 
yards south of Long Branch, (A), running south 29 degrees, 
east 179 poles, to a stake, two sweet bays and two water oaks 
in the edge of the ten mile swamp, (B). Then north to the 
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hill of the long branch, (E); then the various courses of the , 
hill of the long branch, to the upper line, (F), thence to the 
beginning, containing one hundred acres, be the same more or 
less. The plaintiffs allege that the call of the second line, B, 
E, is a mistake in the draftsman, and should have been: JV. 61 
E. to the hill of the long branch, which would have carried 
it to (G). The proofs show that in the original deed from 
Cox to Brumble, such was the course, and that by that course 
the hill of long branch was passed at (G); that by running 
from B to G, 100 acres would be embraced, but that by going 
to E only about 50 would be the amount; that Brumble had, 
for many years, recognized B, G, as the line, and the area B, 
G, E, had’ been claimed by Ward, and those claiming under 
him down to the plaintiff, Sealey, whose deeds all followed 
the one above described. Brumble sold all the lands contain- 
ed in his deeds from Cox, embracing the whole area, A, B, C, 
D, to the defendant, Joel Britt, not at all noticing the part he 
had conveyed to Ward. : 

The deed from Brumble to Ward, omits the words of in- 
heritance, necessary to convey a fee simple, which the plain- 
tiff also says, was a mistake, and prays to have that rectified. 

The plaintiff alleges that he came in, for a valuable consid- 
eration, under Ward by a line of conveyances, describing the 
land in the same mistaken terms as are embraced in the deed 
to Ward. 

The prayer is that the mistake be corrected by the insertion 
of the proper course from the second corner, also, that the 
deed may be corrected as to the words of inheritance, and for 
general relief. 

Brumble denies that the mistake exists as to the course of 
the second line, but as to the omission of the word, heirs, he 
admits the mistake, and avers his willingness at all times, to 
have corrected it. 

Britt insists in his answer, that he was a purchaser of both 
these tracts of land at a full price without notice, and there is 
no proof filed, that he did have notice of the equity of plain- 
tiff. > Gi £ 5S - ; ; ’ ‘ 
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The cause was heard on bill, answers, proofs and exhibits. 


Leitch and M. B. Smith for the plaintiff. 
Shepherd for the defendant. 


Pearson, ©. J. Britt is a purchaser for valuable consider- 
ation without notice of the alleged mistake. He paid the 
price and took a deed for the whole tract, of 200 acres, accor. 
ding to the original boundaries, with a warranty as to the 
whole tract; so it is hard on him to be obliged to give up the 
part actually covered by thedeed under which plaintiff claims, 
and fall back on the warranty. In respect to the part which 
the plaintiff alleges ought to be included because of a mis- 
take, he may well take the benefit of the maxim, “when the 
equities are equal the law must prevail.” The bill must there- 
fore be dismissed as to him. 

Brumble, by his answer, makes an issue on the allegation 
of a mistake, in respect to the boundary. But as the title has 
passed out of him, and vested in Britt, we are relieved from 
the necessity of deciding this issue, because, in reference to 
the title, any correction or deed, which he might be required 
now to make, would be inoperative and of no effect, and the 
bill is not framed with a view to any ulterior remedy for 
breach of warranty. There is no allegation that the deed un- 
der which plaintiff claims contains a warranty, and of course 
no secondary relief in aid of a resort to an action at law on a 
warranty, if one had been made, can be decreed. The bill 
must, therefore, be dismissed, as to this defendant, also, so far 
as it relates to the mistake alleged in respect to the boundary. 

The mistake by reason of the omission of words of inherit- 
ance being admitted, the plaintiff is of course entitled to a 
decree against the defendant, Brumble, to have the deed _cor- 
rected, and as he admits the mistake, and avers a willingness 
at all times to have corrected it, the plaintiff would have 
been required to pay the costs according to the course-of this 
Court, but the conduct of the defendant, Brumble, in selling 
and receiving pay for the same land twice, which he certainly 
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did, as to the part of the land not drawn, in question, by the 
alleged mistake, and his avoiding the question in reference to 
the mistake, as to the boundary, by the transfer of the title to 
his co-defendant, takes from him all right to claim costs. 

As the decree dismisses the bill so far as the defendant, 
Britt, is concerned, and, also, as to the defendant, Brumble, 
except as to the mistake in respect to the words of inheritance 
the objection taken, on the hearing, on the ground of multi- 
fariousness is avoided. 

Indeed, after the expense and delay of preparing a case for 
hearing has been incurred and taken place, the court would 
not be inclined to put the case off on a ground which does 
not affect the merits of the controversy. 

The bill will be dismissed as to Britt, with costs, and will 
be dismissed as to Brumble, so far as it relates to the alleged 
mistake in respect to boundary, without costs; and there will 
be a decree without costs against the defendant, Brumble, for 
the execution of a deed with words proper to pass a fee sim- 
ple estate, so as to correct the mistake in that particular. 


Per Ovriam, Decree accordingly. 








THE ATTORNEY GENERAL against CALEB OSBORN ¢ al. 


Where a grant of 3000 acres of land was made asa bounty under the act of 1788, 
in respect to a particular seat for iron-works, it,was held that such grant was 
appendant to the seat, and exhausted the bounty intended to be given by 
the statute; so that one who afterwards became owner of the seat, and re- 
built the works there, after the former works had gone down, and were 
abandoned, had no right to another bounty, in respect of such seat, and that 
a second grant for bounty in such a case was void. 

Whether the requirements of the statute of 1788, Rev. Statutes, Cb. 75, in re- 
gard to making the entry—its return to the county court, the order of sur- 
vey and the appointment and report of a jury should be strictly complied 
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with as a condition precedent to the issuing of a grant, or whether such 
matters are merely directory, and do not affect the validity of the grant.— 
Quere. 
Whether a grant, which includes within its boundaries, a large scope of coun- 
-, try, say an area of ten miles by seven, but which in its face, purports to be 
for 3000 acres of vacant land, the excess being included in older patents is 
void.— Quere. : 


Oavsr removed from the Court of Equity of Ashe County. 

Tuts is an rinrorMaTION filed in the name of the Attorney 
General, to vacate and set aside a grant of 3000 acres of land. 

The grant was taken out under the provisions of an act of 
the General Assemby, passed in the year 1788, entitled, “An 
Act, concerning iron and gold mines.” See Rev. Statutes, 
ch. 75. The information alleges various grounds upon which 
it is sought, to set aside this grant: 

ist. That the entry taker, failed to transmit a copy of the 
entry to the next term of the county court, after it was made. 

2nd. That a subsequent county court ordered a warrant of 
survey, without sufficient proof that the requisite amount of 
iron had been made at defendent’s iron-works. 

3rd. That the record made of this transaction, in the county 
court, is altogether irregular, defective and void. 

4th. A paper which is relied on as being the report of the 
jury, is in evidence, and it shows that it was signed by two 
or three names, not contained in the order appointing the ju- 
ry, and then the said report is ordered to be confirmed. Va- 
rious other irregularities, in the entries of the County Court, 
are set forth in the information, but in the view taken by the 
Court, they need not be stated here. 

5th. That the surveyor appointed to make the survey did 
not make any actual survey, but made out a plat, arbitrarily, 
without doing so. 

6th. That the whole proceeding, embracing the plat of sur- 
vey and the grant, is delusive and fraudulent; that they em- 
brace, in their exterior boundaries, at least 45,000 acres ofland, 
and profess to take only such land as had not been granted 
by older grants, which is set down at 3000 acres, whereas, the 
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information alleges, and the proof shows, that there was, .in 
the grant, at least, eight thoysand acres of unappropriated 
land—and that much of this was of prime quality and fit for 
cultivation. The plaintiff avers that the survey is at least ten 
miles long and seven miles wide, and the defendants well 
knew of this large quantity of vacant land within their grant, 
and well knew thé excellent quality of much of the land, and 
purposely devised this scheme to defraud the State out of its 
public land and revenne. 

7th. The information alleges, and the proofs establish that 
many years ago, a man by the name of John Cox, owned a 
forge for the manufacture of iron at the same place where the 
defendants have their forge, (Elk Creek forge,) by virtue of 
which, they made an entry and obtained a grant for 3000 
acres of land (not included in the defendants boundaries) un- 
der the act of 1788, for the use of the said iron works, and 
that the said grant is still in force. 

The defendants, in their answer, insist that Cox’s forge, at . 
Elk creek, went down many years ago, aud was entirely aban- 
doned for any purpose of making iron, and that they have not 
received any of such bounty from him, and are in no wise 
privy to him in respect to such bounty, and that they have 
the same right to be encouraged in their enterprise as if they 
had located their iron works at a different spot from that on 
which they are established. They deny all combination and 
fraud. : 

The cause was set down for hearing on the information, an- 
swer, proofs and exhibits, and sent to this Court. 

Elaborate surveys were made, by order of this Court, of all 
the country embraced within the lines of the grant, showing 
the various tracts heretofore granted, and the amount of va- 
cant land, which were used on the hearing. 


_ 
’ 


Badger, Neal, Crumpler and W. P. Caldwell, for plaintiff. 
B. F. Moore, Boyden, Mitchell and Fowle, for defendants. 


Pearson, ©. J. It is not necessary, for the purpose of dis~ 
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posing of this case, to decide whether, in reference to grants 
of this description, all of the requirements of the statute, in 
regard to the manner of making the entry—its returt to the 
county court—the order for a survey, and the appointment 
and report of a jury, should be strictly complied with as a 
condition precedent on which the validity of the grant is made 
to depend, according to the law, as settled in reference to the 
sale of land for taxes, or whether such matters are only direc- 
tory, so that a grant issued by the proper authorities for land, 
which is the subject of grant, is to be held valid, and cannot 
be declared void, and of no effect, notwithstanding the require- 
mente of the statutes have not been observed aetording to the 
law, as settled in respect to grants issued under the acts in 
reference to ordinary entries and grants of vacant land. 

2: Nor is it necessary to decide whether a grant, which in- 
cludes within its boundaries a large scope of country, say ten 
miles by seven miles square, 45,000 acres, pat which, on its 
face purports to be a grant of 3000 acres of vacant land, the 
excess, included in the boundaries, being covered by older 
patents, is in law void, for the want of power in the Governor 
to issue such a grant. We will take occasion to remark, how- 
_ ever, without reference to the question of power, that its ex- 
ercise leaves open a wide door for the admission of fraud and, 
certainly, calls for extreme vigilance on the part of the public 
atithorities. 

3. Nor is it necessary to decide whether the defendants 
were guilty of actual fraud in obtaining a grant for some 
5000 acres more than they claimed to be entitled to. It may 
be, under the circumstances, that owing to the large scope of 
country covered by the survey, and the infinite number of 
tracts of land held by older grants, embraced wholly, or in 
part, by the lines of the survey, they did not know, positively, 
the fact of this lafge excess, and were intent only on.includ- 
ing, at the least, enough vaeant land to fill their complement 
of 3000 acres, and it is certain the case does not fall under 
the decision, Attorney General v. Carver, 12 Ire. 230; for 
there, every thing on the face of the survey and plat was 
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right, and there was no. ground to admit of any doubt or ques- 
tion of its correctness, so far as the papers showed, and the 
fraud was made palpable by the fact afterwards disclosed, 
that the natural boundaries called for, extended the lines two 
miles instead of 200 poles, on the settled rule, that course and 
distance are controlled by a call for natural objects as the 
boundary. This fact, of itself, convicted both the surveyor and 
the grantee of a frand, and there could be no mistake about 
at. But here, the survey and plat show that a large extent of 
country. was included; the surveyor says 33,000 acres of older 
patented land is embraced, which being deducted, leaves 8000 
acres the subject of the grant; so it does not appear, palpably, 
that the defendants were aware of the large excess of vacant 
land, and we should require strong proof to lead us to the con- 
clusion that either the county surveyor, Calloway, or his dep- 
uty, McMillan, knew of the fraud, if any such existed on the 
' part of the defendants, and prostituted themselves in the dis- 
charge of the duties of their office, in order to aid the defend- 
antsin defrauding the State out of an indefinite number of 
acres of land not fit for cultivation, and which was subject to 
entry at five cents per acre ; not exceeding, at any estimate, 
the amount of $300 as the sum, out of which, in this view of 
the case, the State has been defrauded by the corruption, not 
only of the defendants, but of the county surveyor and his 
deputy—both sworn officers. 

4. For we put our decision on the ground, that the grant 
was issued against law ; that is, without the authority of the 
law, and in a case that did not come within the operation of 
the statute of 1788, “ to encourage the building of iron-works.” 
The statute recites ‘‘ Whereas, it appears to the General As- 
sembly that several places, in this State, are advantageously 
situated for the building of iron-works,” “ Be it enacted that 
three thousand acres of vacant land, not' fit for cultivation, 
most conwenient to the different seats, is hereby granted for 
every set of iron-works, as a bounty from this State, to any 
person or persons, who will build and carry on the same, to 
be under the following rules and regulations.” 
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It is alleged in the information, and proved by the evidence, 
that one Cox had, many years ago, built and carried on iron- 
works at this “identical seat,” and had, by reason thereof, 
applied for and obtained a bounty of 3000 acres of vacant land. 
The question is: was this bounty land of 8000 acres append- 
ant to the seat of the tron-works, or was the intention to give 
a bounty of 3000 acres of land to every person, who would, — 
upon that seat, from time to time, build and carry on iron- 
works? Upon the former construction, when the iron-works 
should be built and carried on at the particular seat, the boun- 
ty of three thousand acres of land, most convenient tog 
seat, was to be given, and although the bounty land ws not 
annexed to the seat, so that the seat could not be conveyed 
without passing the bounty land, or the bounty land could not 
be conveyed, wholly or in parcels, without also conveying the 
seat of the iron-works, still the bounty was exhausted, and 
could not be claimed in behalf of any other, person who 
should purchase or otherwise acquire the ownership of the 
seat, after the bounty land had been severed from it. Upon 
the latter construction, every person who by purchase, de- 
scent, or otherwise, might at any time, acquire title to the 
seat, would be entitled to a bounty of 3000 acres of land; so 
that all that was necessary to do, in order to acquire a title to 
another bounty of 3000 acres of land was, for the man, who 
had obtained the bounty, to let the works go down, and sell 
off the 3000 acres of land, which had been received as a boun- 
ty, and then rebuild and carry on the works long enough to 
make 5000 lbs. of iron, and thereupon entitle himself to an- 
other bounty of 3000 acres of vacant land, not fit for cultiva- 
tion, ** most convenient to the seat;” then let him sell toa 
stranger the seat for the iron-works after he has deased carry- 
ing on the works, and let the purchaser of the seat rebuild and 
make 5000 lbs. of iron, and he gets another bounty of 3000 
acres of land, most convenient to the seat, and so ad infinitum, 
until all of the vacant land in the county is absorbed by these 
successive bounty grants! 

This latter construction cannot be adopted, and we hold, 
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according to the true construction of the statute, the grant of 
the bounty of 3000 acres of land to Cox, in respect and as ap- 
pendant to this particular seat, on which he had built and 
carried on iron-works, exhausted the bounty intended to be 
given by the statute, and no one, who afterwards became the 
owner of the seat, had any right to claim another bounty of 
another 3000 acres of land. It follows that the grant in ques- 
tion was issued against law, and is, therefore, void. 


* Per Ovrram, Decree accordingly. 








JOHN CHAMBERS, ¢ al, against WILLIAM REID and others. 


‘Where a bequest was made, to the children ofa brother and sister of the 
testator, to whieh is added, “that is, on the supposition, that my brother is 
dead ; but if he is alive at the time of my death, then, he is to receive one- 
half of my estate,” it was held, that no question as to whether the estate 
was to be divided, according to heads or stocks could arise, for that the 
brother took one-half of the estate, and his children nothing. 


Cavuss removed from the Court of Equity of Mecklenburg 
county. 

David Chambers died, in the year 1858, having made and 
published his last will and testament, in which after several 
dispositions of his property in various clauses, be bequeaths as 
follows: Item 7th. It is my will, that, after all the foregoing 
items of my will are fully carried out, that the balance of my 
estate be disposed of, as follows: to be equally divided be- 
tween the children of my brother John Chambers, and the 
children of my deceased sister, Nancy Woodward, each to 
share equally in all respects; that is on the supposition, that 
my brother be dead, but if he is alive at the time of my death, 
then he is to receive one-half of my estate, himself.” _ 

__ It turned ont that, at the testator’s death, his brother, John 
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‘Ohambers v. Ried. 
Chambers, was living, but in a distant State, and had not been 
heard from by his brether for many years. He, John, had at 
the death of the testator, nine children, who are all parties 
plaintiffs, and they claim to share equally, each with the chil- 
dren of Mrs. Woodward, after deducting one-half of the estate 
for their father, John Chambers. 

The children of Mrs. Woodward, of whom there are five, 
and the executor of the will, are made parties defendants, and 
insist that these children are entitled to have one-half of thié 
residuary interest divided among them, conceding that John 
Chambers is entitled to the other half. The cause was set 
down for hearing on bill, answer and exhibits, and sent to this 
court. 








Fovwle for plaintiff. 
Wilson and Boyden for defendant. 


Barrie, J. We have no hesitation in saying that the con- 
struction of the will in question, contended for by the defend- 
ants is correct. Had the latter part of the clause, which re- 
lates to the supposition of the death of the testator’s brother, 
John, been omitted, then his nine children would have taken 
equally per capita with the five children of the testator’s de- 
ceased sister, according to the well known rule applicable to 
such bequeaths. See Bryant v. Scott, 1 Dev. and Bat. Eq. 
155. Harrell v. Davenport, 5 Jones’ Eq. 4. Roper v. Roper, 
Ibid. 16. But the reference by the testator to his brother, 
John, and saying that if he were alive he should receive one- 
half of the estate himself, is, we think, a sufficient indication 
of intention that the divisions should be per stirpes, so that if 
John had been dead, his children would have taken only one- 
half of the estate, to be equally divided between them, leav- 
ing the other half, to be equally divided between the children 
of the deceased sister. See Bivens v. Phifer, and the cases 
therein referred to, 2 Jones’ 436. However that may be, we 
are satisfied that as John was alive, he took all that was in- 
tended for him or his family, which exéludes his children, and 
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leaves one-half of the legacy for the children of the testator’s 
deceased sister, Mary Woodward. A decree may be drawn 
in accordance with this opinion. 


Pxr Curiam, Decree accordingly. 





Jn the matter of Y ATES. 


Where a Court of Equity is resorted to, for the sale of land, after the sale is 
ordered to be confirmed (by which the bid becomes accepted,) if the master 
informs the court that the bidder refuses to comply with the terms of the 
sale, no order prejudicing the rights of the bidder can be made, until he is 
made a party to the proceedings by the service of a rule upon him to show 
cause. 


This is an appeal fromm an interlocutory order made by his 
Honor, Judge Ossorne, at the Fall Term, 1861, of the Court 
of Equity, of Martin county. 

The Supreme Court having reversed the order directing the 
land in question, to be re-sold, and that Coftield and Barnhill 
pay the difference between the first and a second sale, the 
cause came on for further consideration of the court, and the 
following order was made: “Upon reading the report of the 
master, it appearing thereby, that the tract of land described 
in the petition, as adjoining the land of C. Moore and others, 
bounded by the Roanoke river on the north, ©. Moore and 
others on the south, Simmons, Grady, & Co., on the west, had 
been sold by the said master, and bid off by one Archibald H. 
Coftield for himself and Turner E. Barnhill, as the last and 
highest bidder, at the price of $6,000, and the said Archibald 
H. Coffield had been accepted by the master, as the purchas- 
er thereof at the said sum, which sum; by the terme of the 
sale, was to be paid in.sums, as follows: $3,000 on the Ist day 
of January 1862, with interest from the 1st day of January 
1861; and $3,000 on the Ist day of January 1863, with inter- 
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est from the Ist day of January 1861, and each sum was to be 
secured by the bond of the purchaser, with good security.— 
Whereupon, also, the decretal order for the sale of the premi- 
ses being read, and now the matter being again moved by the 
counsel for the petitioner, Coffield and Barnhill opposed the 
motion, and they offered to file affidavits establishing the 
fact, that, before the sale, no information was given to them, 
or either of them, as to the true state of the title of the peti- 
tioner to the land aforesaid; and they, also, opposed the mo- 
tion, on the ground that the purchasers had no actual notice of 
this motion; the court doth confirm the sale to the said Arch- 
ibald H. Coftield, and thereupon, on the prayer of the counsel 
for the petitioner, the court doth order that notice of this pro- 
ceeding be served on Coffield and Barnhill by the Sheriff of 
this county, requiring them to appear at the next term of this 
court, and complete their purchase, as aforesaid, according to 
the terms of the said sale, or then show cause to the contrary. 
And in the event that they do not, orthat said Coffield does 
not complete the said purchase, or show to the court, cause to 
the contrary, the said master forthwith re-sell the said premi. 
ses, and that all the costs, charges and incidental expenses, at- 
tending the said sale and occasioned by the default of the said 
Coftield and Barnhill, together with any loss or deficiency in 
the price and interest arising by a second sale, be ascertained 
by the master, and the same be paid into the office of this 
court, by the said Coftield and Baunhill, for the benefit of the 
petitioners.” 

From this order Coffield and Barnhill prayed an appeal to 
the Supreme Court, which was allowed. 


B. F. Moore for the petitioners. 
Winston, Jr., tor Coffield and Barnhill. 


Pearson, O,J. When the case was here before, (ante 212,) 
we pointed out the “ orderly mode of proceeding,” where the 
agency of acourt of equity is resorted to in order to sell land. 

On the coming in of the master’s report, if'the court is sat- 
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isfied that the interest of the petitioner, for whom the court is 
acting, has been attended to, the first order is to confirm the 
sale. The effect of which, is, to accept the bid of the purcha- 
ser, which is necessary, in order to “bind the bargain,” so far 
as the petitioner is concerned. The purchaser is not a party 
to this order. He is not, then, before the court, and, of course 
his rights are not, in any way, prejudiced by the order of con- 
firmation. 

Whereupon the court being informed by the master, that 
the purchaser declines to comply with the terms of the sale, a 
rule is taken on him to show cause; which may be returned 
instanter if the purchaser is present. The object of the rule 
is to bring the purchaser before the court, and upon its return, 
both parties are then heard, and the court adopts one of the 
three orders set out in our former opinion. 

His Honor erred in making any further order, until the re- 
turn of the rule; and, indeed the order which is made assumes 
that the purchaser will not be able to show any good cause, 
and proceeds to direct what shall be done in that event. 

We presume his Honor was misled by the orders made in 
the case of Harding v. Yarbrough, which the reporter ap- 
pends as a note to this case. In that case, the purchaser made 
no difficulty, because of a defect in the title, or any irregula- 
rity in the mode of conducting the sale, or otherwise. The 
sole difficulty grew out of an inability to give the security.— 
So in Harding v. Harding, 18, Eng. Ch. Rep. 514, from 
which the order in Harding v. Yarbrough was taken, there 
had been a reference, as to the title, (which is always done 
in England, on account of the very complicated condition of 
titles in that country,) and the only object was to compel the 
purchaser to comply with the terms of sale. In our case the 
purchaser had a right to be heard in reference to his objec- 
tions to the manner of making the sale, or to the title, or any 
other ground of objection, and the object of the rule was to 
give him a day in court, and an opportunity of being heard. 
So the entry in Harding v. Yarbrough, had no application. 

This opinion will be certified that further proceedings may 
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be'taken in the court below; the orders in that court being 
reversed, except so much as confirms the sale, and directs a 
rule on the purchaser to show cause at the next term. 


Per Curiam, ; Order below reversed. 








JAMES P. ALLEN against JOHN PEARCE and others. 


Where the obligee, in a bond*for title, paid a material portion of the pur- 
chase-money down, and gave a note for the residue, and entered into pos- 
session and continued it up to the time of a suit in ejectment by the obli- 
gor, it was held to be a strong case for the court of equity to interfere by 
injunction, to prevent the obligee frém being turned out, under the execu- 

. tion, in the suit at law. . 
Where, to a bill for an injunction, the defendant answers lightly and evasive- 


ly to material allegations, the injunction will not be dissolved. 
Where new matter is introduced in an answer, in avoidance of the-plaintiff’s 
equity, it evill not be considered on a motion to dissolve. 


Appxat from an interlocutory order.of the Court of Equity 
of Wake county, ordering the dissolution of an injunction, 
Baey, J., presiding. 

The defendant, John Pearce, on the 15th of June, 1857, 
entered into a penal bond payable to the plaintiff, James P. 
Allen, which was conditioned that “ifthe said J. P. Allen 
shall fully comply with the contract, in the above premises, 
and pay to the said John Pearce the remainder of the pur- 
chase-money, with interest*and necessary costs of these trans- 
actions, which is $175 10, seventy dollars of which is this 
day paid in cash, and the receipt whereof is hereby acknowl- 
edged, and the remainder is $107 10, with interest from the 
7th, then the said John Pearce is to make him a good and law- 
ful title to the above lands.” The plaintiff immediately went 
into possession of the premises,and has occupied them ever since. 

Before this suit was brought, Pearce falling into pecu- 
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niary difficulties, conveyed.the land in, question to,\one,,Geo. 
W. Thompson, as trustee, for the payment of his debts, and 
on 29th day of September, 1861, he sold the same at publicauc- ~ 
tion to the defendant, Marcellus Pearce, and made hima deed 
in fee simple for the same. The plaintiff alleges that he at- 
tended at this sale by the trustee, and. made objection there- 
to. Also that the defendant, Marcellus, had full knowledge 
of the equitable claim of the plaintiff, and so had the said G. 
W. Thompson, when the deed of trust was made to him. 

The plaintiff alleges that before this sale, and. before this 
suit was brought, but after the money fell due» he tendered 
the purchase-money in full, and demanded a deed in fee sim- 
ple from the said Pearce, and the other defendants claiming 
under him, which was refused. . 

The plaintiff further shows, that the defendant, Marcellus 
Pearce, sued him in ejectment and obtained a judgment by 
default, and is threatening to turn him out of the posses; 
sion. The prayer is for an injunction (which issued) and for 
an account for the ascertainment of the balance of the pur- 
chase-money, and for a conveyance to him of the legal title on 
the payment thereof, also for general relief. 

The defendants admit the bond to make titlé to plaintiff ; 
they also admit that. the payments, alleged, have been made; 
the defendant, Pearce, admits also the tender, but denies that 
it was in full, or that it was made before the execution of the 
deed of trust. The manner of this denial is noticed in the 
opinion of this Court. The defendant, Marcellus Pearce, de- 
nies that the plaintiff forbade the sale by the trustee, but al- 
leges that he assented to the sale and urged the running off 
of the land, 

On the coming in of the answer, the defendants’ counsel 
moved for a dissolution of the injunction, which, on argument, 
his Honor granted, and it was ordered to be dissolved; from 
which order, the plaintiff, by leave of the Court, appealed. 


_Fowle, for the plaintiff. 
A. M. Lewis, for the defendants. 


Bartux, J... The right of the plaintiff to call.apon the de- 
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fendant, John Pearce, for a specific execution of his contract, 
for the sale of the land in controversy, is clear, beyond all 
' question. The contract for the sale is in writing, a part of 
the purchase-money was paid in cash, and a note given for 
the residue, and the plaintiff, thereupon, took, and still contin- 
ues in, possession. The plaintiff alleges that before the éxe- 
cution of the deed, in trust, by the said John Pearce to the 
defendant, Thompson, he fendered to Pearce the balance of 
the purchase-money, and demanded a conveyance, which was 
refused. And this defendant admitting the written contract 
of sale, and admitting also the tender, denies that it was in 
full, or was made before the execution of the deed in trust. 
The denial, however, is made so slightly and evasively as to 
have very little weight. It is true, that the tender was made 
after the note became due, but it is idle to say, as the defend- 
ant, John Pearce, does, that the contract was abandoned, and 
the plaintiff’s equity relinquished. There cannot be the 
slightest pretense that this case is an exception to the maxim, 
that in equity “time is not of the essence of the contract;” 
see Falls v. Carpenter, 1 Dev. and Bat. Eq. 237, and the note 
to the 2nd edition. 

The defendant, John Pearce, had then, no right, upon his 
answer, to move for a dissolution of the injunction, and the oth- 
er defendants have no greater rights than he has, as they do not 
deny that they purchased with notice of the plaintiff’s claim. 

The allegation, faintly made by the defendant, Marcellus 
Pearce, that the plaintiff assented to the sale by the defend- 
ant; Thompson, as trustee, is an averment of new matter 
which may possibly avail him, if he can prove it on the hear- 
ing, but it cannot be considered, on this notice to dissolve the 
injunction, it being an established rule that the injunction 
must be continued, unless the equity, set forth in the plain- 
tiff’s bill, be denied in the answer; Zindsay v. Etheridge, 
1 Dev. and Bat. Eq. 36. The order dissolving the injunction, 
must be reversed, and a certificate, to that effect, be sent to 
the Court below. 


Per Ovrtam, Decree accordingly. 
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S. D. BEVIS, Brecutor, against AUGUSTIN LANDIS. 


A sheriff has a right to sell any property of the,debtor, that is subject to the 
lien of his execution, and the fact that one has bought part of such property 
at private sale, bona fide, and paid the full value, and that enough of other 
property remained to satisfy the execution, and that the sheriff and pur- 
chaser had knowledge of this purchase, but were benefitted in the sale of 
this particular property, and made it from such motive, could raise no equi- 
ty against the sheriff or purchaser. 


Cause removed from the Court of Equity of Granville. 

The slave in question, a man named Anderson, was sold by 
the sheriff, Joseph H. Gooch, at public auction to the defend- 
ant, Landis, by virtue of : aD execution aguinst one D. A. Pas- 
chall. The intestate of the plaintiff, had purchased Anderson 
at private sale, on the 12th of September 1857, and took a bill 
of sale for him from Paschall. The consideration expressed 
in this bill of sale is $1,000. The sheriff's sale took place af- 
ter the date of the bill of sale, but under an execution having 
a lien prior to the date thereof. At the sale, the agent of the 
plaintiff’s testator attended, and exhibited his title, and forbade 
the sale, pointing ont to the sheriff, divers otherslavesand other 
property in the hands of Paschall, out of which the execution 
eould be satisfied ; the sheriff, nevertheless, proceeded to cry 
the sale, and the defendant, Landis, having become the last 
and highest bidder, the slave was cried off to him, and deliv- 
ered to him by the sheriff with his bill of sale. 

The bill charges that both, the sheriff and Landis, the pur- 
chaser, knew of Morris’ .purchase, but were involved on ac- 
eount of Paschall, and the sale of thisslave, Anderson, was 
made to relieve them as to these liabilities. The bill was filed 
by Morris, in his lifetime, and his death being suggested, his 
executor, the present plaintiff, was made a party. The prayer 
is, that Landis shall convey the legal title of Anderson, to the 
plaintiff, (then Morris,) and deliver possession, and account for 
the slave’s services and profits, since he purchased him, and 
in default. thereof, that Gooch may account, &c. The answer 


of the defendant's alleges | various matters in the way of expla- 
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nation, which are not deemed necessary to be set forth—it 
states, however, that executions of a test junior to this sale to 
Morris, came into the hands of the sheriff, and without selling 
Anderson under the former lien, there was not — prop- 
eaty to satisfy them all. 

The cause was set for hearing on the bill, answer, proofs 
and exhibits, and sent to this court. 


B. F. Moore for the plaintiff. 
No counsel appeared for the defendant in this court. 


Pearson, C. J. The bill is filed on the assumption that 
one, who purchases, at a fair price, a slave or other articles of 
a debtor, whose property is subject to the lien of an exeen- 
tion, but who has other slaves and property, besides the one 
sold, sufficient to satisfy the execution, is entitled to the pro 
tection of a court of equity, so that provided he gives notice 
to the sheriff of the fact of his being a purchaser of one of the 
slaves, and forbids the sheriff from selling that particular 
slave, and requires him to make the amount of the execution 
by selling some one of the other slaves, and the sheriff, never- 
theless, proceeds to sell the particular slave, equity will, in 
favor of the purchaser at private sale, convert the purchaser, 
at the execution sale, into a trustee, if he is fixed with uotice 
of the facts, and require him to convey the slave to the pur- 
chaser at private sale. 

The bill is of “ the first impression.” No case or dictum 
was cited to support it, and we are not able to see any princi- 
ple upon which such an equity can be based. 

It is true, the title of a debtor is not divested by the execu- 
tion. Ifhe sells, the purchaser acquires the property subject 
to the lien of the execution. If that be removed his title is 
good, but if it be not removed, his tithe will be divested by a 
sale, under it, and neither a court of law or equity can con- 
trol the power of the sheriff to make sale under the exe- 
cution. Indeed, such an interference would give rise to much 
inconvenience, and greatly embarrass officers ~ the discharge 
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of their duties. One man will say, “I have bought this negro and 
forbid you from selling him, because the other property is 
sufficient, out of which you can make your money.” A sec- 
ond says, “I have bought this negro and you must not sell 
him.” So a third and a fourth ; and the sheriff may proper- 
ly reply, “ the law has not made it my duty to take care of 
your rights, or to settle priorities between you; I have pow- 
er to sell any one, or all of these negroes, in order to satisfy 
the execution ; it was your folly to buy property subject to my 
lien, without taking care to provide for the payment of the 
executions.” This position of the sheriff is unanswerable. 
The courts could not interfere with the action of the sheriff 
under this general power given by the execution, even in be- 
half of a surety, whose property was sold, or wasabout to be 
sold, to pay the debt in the first instance, although it was 
known to the sheriff that the principal had property, out of . 
which the debt could be made; see Hason v. Petway, 1 Dev. 
and Bat. 44. It was necessary to pass an express statute for 
the protection of the surety against the capricious and wan- 
ton exercise of this power by sheriffs and other officers; Rev. 
Code, ch. 31, sec. 124. It has not been deemed expedient by the 
Legislature to pass a statute for the protection of those who 
choose to buy property subject to the lien of an execution, 
and who fail to provide for its satisfaction. 

The only case cited on the argument, was Smith v. Me- 
Leod, 3 Ire. Eq. 390, and the counsel of the plaintiff contend- 
ed there was a direct analogy between the relation of a surety 
and that of a purchaser, at a private sale, from a debtor, of 
property subject to the lien of an execution. Weare notable 
to perceive the supposed analogy. In the case cited, the 
Court agree there is no ground on which to control the action 
of the sheriff and relieve the surety, on the ground of a privi- 
ty between him and the creditor, by reason of which, the 
creditor is bound to let the surety have the benefit of any se- 
curity or lien, which he has acquired as against the principal, 
and decide that the active interference of the creditor in with- 
drawing from the hands of the sheriff an execution, under 
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which a lien had attached to the property of the principal, 
was a discharge ofthe liability of the surety by matter in 
pais. But where isthe analogy? There is no privity of re- 
lation between the creditor, in the execution, and, one who 
chooses to purchase a part of the property, which is subject 
to the lien of his exeention. “On the contrary, such a pur- 
chaser, at private sale, is a stranger, and, in fact, an inter- 
meddling stranger, who had no business to buy any part of 
the debtor’s property, without taking care to see that the pri- 
or lien was‘satisfied. 

If the purchaser at private sale is not entitled to relief 
against the sheriff, or a purchaser under the execution sale, 
when: the sale of the particular slave is made capriciously or 
wantonly by the sheriff, when the debtor has other property, 
liable to execution, the case is much stronger against him 
when the sheriff having received other executions, junior to 
the private sale, thinks it to be his duty to sell the particular 
negro, under the older execution, in order so to conduct the 
business-as to satisfy as many of the executions, in his hands, 
as the property of the debtor can be made to reach. For the 
sheriff acts as the agent of all the creditors, who have execu- 
tions put into his hands, and his conduct then is not capri- 
cious or wanton, but in pursuance of a duty to the creditors 
imposed on him by having the executions in his hands. 

Nor is the case altered by the fact that the sheriff and the 
purchaser at execution sale, had an interest on account of their 
liability, as the surety, or otherwise, of the debtor in the exe- 
eution. The sheriff had the power, under the older execti- 
tion, to sell this particular negro. It was his duty so to make 
the sales, as to cause the property of the debtor to go as far as 
possible towards discharging all the executions in his hands, 
and neither his power or duty could be affected by the fact 
that he had a collateral interest which was subserved by the 
exercise of a power in the performance of his duty, and this 
can furnish no ground, on which astranger,; who chose to in- 
terfere, can base any rights to’ have relief inequity? 

The view we have taken of the ‘case makes’ it utnécessary 








316 IN THE, SURREME, OOURT: 





Lloyd v. Whitley. 





to decide, whether the plaintiff was a bona jide purchaser, or 
one who had taken a bill of sale, absolute on its face, which 
was intended as a mere security, that fact not being expressed 
on the face of the bill sale, in order to avoid the necessity of 
giving ndtoriety to it by registration, so as to enable the debt- 
or to conceal, for a time, the fact of his insolvency. 


Per Curiam, Bill dismissed. 








HENRY 8S. LLOYD against JOHN B. WHITLEY. 


Where A sued B, on a contract about the getting of shingles, and a comprom- 
ise was made in writing, to the effect that B should confess judgment for 
$500, to be discharged within twelve months by the delivery of so many 
shingles at given prices, and a judgment was entered accordingly, it being 
admitted that the shingles were to be paid for when delivered, at the prices 
agreed on, it was held that the writing and the judgment were but an ob- 
ligation to pay a penal sum, and the court directed that the judgment should 
stand as a security for the damages actua!ly sustained. 


~ 


Cause removed from the Court of Equity of Martin county. 
The plaintiff and defendant having had a controversy at 
law about the getting of shingles, the following covenant was 
entered into between them, viz: 
“Srate or Norra Carorina, Edgecombe county : 


. “ Whereas, there is a suit pending in the Superior Court of 
law of said county, wherein Henry S. Lloyd is plaintiff, and 
John B. Whitley and Newsom Allsbrook are defendants, and 
the said parties are anxious to compromise the said suit ; now 
these articles witness, that the said Whitley, for and in con- 
sideration of the obligation hereinafter undertaken by the said 
Lloyd will, at the next term of the superior court of law of 
said county, to be held on 2nd Monday of this month, suffer 
the said Lloyd to enter a judgment against the said Whitley, 
for the sum of $500, and the costs of the suit, and will, within . 
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twelve months from the date of these presents, obtain and 
manufacture upon the lands of the said Lloyd, situated in the 
connty of Martin, 250,000 cypress shingles, (two feet, and thir- 
ty inch shingles,) at the price of three dollars per thousand 
for the thirty inch shingles, and two dollars per thousand for 
the twenty four inch shingles. 

“And the said Lloyd, in consideration of the above obliga- 
tions does bind himself not to sue out execution upon the said 
judgment within the term of twelve months, and that when 
the said Whitley shall obtain and manufacture the shingles 
which he has contracted to do, the said judgment shall be 
considered as satisfied, and an entry to that effect shall be 
made upon the records of the said court.” Signed and sealed 
by the parties, 8th of March, 1856. Allsbrook having be- 
come insolvent was left out. 

In pursance of this covenant and compromise, Whitley on 
the 2nd Monday in March 1856, in the superior court of Edge- . 
combe, allowed the following entry to be made, viz: judg- 
ment confessed by the defendant, J. B. Whitley for $500 and 
costs of suit, Execution in this case to be stayed for twelve 
months, and it is agrged between the parties, that the judg- 
ment is to be discharged upon the performance of the condi- 
tion set forth in the written agreement between them. 

The plaintiff alleges that he faithfully endeavored to make 
the shingles he agreed to make, but on account of the high 
water in the swamp pointed out to him by Lloyd and his ob- 
stinate refusal to let him work in drier swamps which he 
(Lloyd) owned in Martin county, he (Whitley,) only procured 
about 40,620 thirty inch shingles, and 13,070 two feet shingles 
which were accepted by one Ray, the agent of defendant Lloyd. 
The defendant took out execution on this judgment returna- 
ble to March term 1857, but directed the sheriff not to make 
the money. After that term, he took out an alias execution, 
and gave orders for its enforcement. The bill is for an in- 
junction, insisting that the said judgment is only a penalty, 
and that no execution can issne upon it. He states as a reason 
for not having applied for an injunction in proper time, that 
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that the defendant assured him that he did not intend to col- 
lect the money within two years, and that he meant to give 
him every opportunity to make the shingles in pursuance of 
the condition. The plaintiff alleges that besides the price of 
the shingles, he did twenty day’s work with one hand, in 
boating shingles, for which he received no pay. The plaintiff 
also prays that the defendant shall pay him for the shingles he 
obtained ard delivered to the defendant, and‘ for payment for 
boating ; asks for an account for the purpose of ascertaining 
what is due to him and also what damages are due the defend- 
ant for his failure to perform the contract, which he is willing 
to pay, and for general.relief. 

_. The defendant in his answer insists that this entry of $500 
is not a penalty, but was agreed upon and entered as liqui- 
dated damages in case the contractshould not be performed 
by Whitley. He denies that he made any promise, or other- 
wise, deluded the plaintiff as to the issuing of the execution, 
but he admits that he is bound to pay the prices agreed upon, 
for the shingles delivered, and as to that, he says that the 
plaintiff is largely indebted to him on other accounts, and pro- 
poses to set off the amount thus due, with such, his counter 
claims, . 

The bill was filed at spring term 1858. Was continued at 
fall term 1858. Was set for hearing on bill and answer at 
spring term 1859, and by consent, sent it to this court. Mo- 
tion below to dissolve the injunction. The transcript says, 
“ sent by consent to the Supreme Court.” 


Winston, Jr., for the plaintiff. 
B. F. Moore, for the defendant. ive 


Pearson, ©. J., The jurisdiction of the Court of Equity to 
prevent the enforcement of penalties on payment of the dam- 
ages sustained. by reason of a breach of thé condition, was so 
obviously necessary to the ends of justice, that, in most cases, 
relief is now given at law, by statutes, which require the 
plaintiff to suggest breaches, and provides for the ascertain- 
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ment of the damages, whereupon judgment is to be entered 
for the penalty, but the execution, which may issue thereon, 
is to be satisfied by the payment of the damages assessed, to- 
gether with the costs. . 

The plaintiff insists, that by a proper construction of the 
judgment, and the covenant referred to, the sum of $500 is a pen- 
alty to be discharged upon the performance of the condition 
set forth in the covenant, to wit: that the plaintiff shall, in 
twelve months make for the defendant 250,000 shingles two 
feet and thirty inch shingles at the price of $2 per thousand, 
for the two feet, $3 per thousand for the thirty inch shingles, 
alleges a part performance of the conditidn, and submits to 
pay the damages sustained by the defendant, by reason of 
his failure, in respect to the number of the shingles which he 
has failéd to make, and prays that the defendant may be en- 
joined from enforcing the collection of the $500. 

The defendant insists that the $500 is not a penalty, but 
liquidated damages and claims the right (the plaintiff having 
failed to discharge the judgment in the manner by which he 
was allowed to do it, under the covenant) to enforce its col- 
lection, subject to a credit for the shingles got by the plaintiff, 
which the defendant admits he is bound to pay for at the 
agreed prices, and on his part claims a deduction for certain 
credits. ‘ 

The question is one of construction, and it seems to us a ve- 
ry plain one. The judgment, on its face, is to be discharged 
upon the performance of the condition set forth in the written 
agreement between them. That is, the judgment is to be void, 
provided the plaintiff makes for the defendant 250,000 shin- 
gles at the prices agreed on. So it is neither more nor less 
than a penalty, by which to enforce the performance of an 
agreement, on the part of the plaintiff, to make for the de- 
fendant a certain number of shingles at certain prices for the’ 
several descriptions. Had the $500, for which the judgment 
is entered, been liquidated damages, that is, an amount which 
it was agreed the plaintiff owed the defendant, but which he 
was willing to allow the plaintiff to pay in shingles, it 
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would have been set out in the covenant and judgment, that 
the $500 was to be paid in shingles, to be got on the defend- 
ant’s land, for which the plaintiff was to be allowed certain 
prices per thousand. This is not the language used, and itisper- 
fectly certain that the shingles were to be paid for by the 
defendant, and were not to be accepted by him in payment of 
the judgment. Indeed, the defendant admits by his answer, 
that he “ is bound to pay the plaintiff forthe shingles got, at the 
agreed prices.” The fact of his being bound to pay for the 
shingles got, is wholly inconsistent with the suggestion, that 
the plaintiff was indebted to him to the amount of $500; for 
if so, of course the shingles ought to be applied in payment 
of the debt, whereas, from the face of the judgment and of 
the covenant, and by the admission of the defendant, he was 
to pay for the shingles, and they were not to go in payment 
of the judgment; in other words, the judgment was to be 
held in terrorem, in order to force the plaintiff to make for 
the defendant 250,000 shingles, for which, when made, the 
defendant was to pay the plaintiff the prices agreed on. 

«. The mode of argument reductio ad absurdum, will demon- 
strate, by figures, that the $500 was not a debt to be paid by 
250,000 shingles, of the two descriptions, at the prices fixed 


on: 
. . 


250,000 at $2 per thousand, is $500 
250,000 at $3 per thousand, is 750 
125,000 at $2 per thousand, is $250 
125,000 at $3 per thousand, is 375——625 
166,000 at $3 per thousand, is 500 


So.the matter cannot be worked ont by figures, unless all the 
shingles are of one description, that is, two. feet, leaving no 
room for a single thirty inch shingle. 

- We are satisfied that the $500 was a penalty, and the judg- 
ment was taken as asecurity for the making of an agreed num- 
ber of shingles at the prices agreed on for the several descrip- 
tions. 

The plaintiff having failed to perform the conditions, be- 
eame liable, at law, for the penalty, but is entitled in equity 
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to be relieved of the penalty by making satisfaction for the 
damages, which the defendant has sustained, by reason of the 
breach of the condition. 

There will be a decree acécordingly, and a reference to as-. 
certain the amount of damages, allowing the plaintiff for the 
number of shingles got; and for his labor in “ boating the 
shingles,” ‘if that allegation is proved, and allowing the de- 
fendant for the payments alleged to have been made ‘to the 
hands of the plaintiff for the work done by them upon, and 
in respect to the shingles, but no item of charge or discharge, 
which did not grow out of, and concern the making of the 
shingles, will be taken into the aceount. 

The motion to dissolve the injunction, on the ground, that 
it was improvidently granted, not having been appealed from 
within the time prescribed by the statute, is not allowed, for 
the case is now before us on the final hearing, being set for 
hearing on the “ bill and answer” in the Oourt below, and 
removed to this Court for hearing, no disposition having been 
made of the motion to dissolve the injunetion, the reasoning 
of the Court in Smith v. McLeod, 3 Ire. Eq. 400, applies with 
full force ; for, although that case had reference to the provi- 
sions of the Revised Statutes, and this depends upon the Rev. 
Code, yet, here is the fact, we deeree for the plaintiff “ on the 
equity, confessed by the answer,” and make the injunction 
_ perpetual, except as to the damages. So, of course, the mo- 
tion to dissolve, on the ground, that the injunction was im- 
providently granted, in the first instance, is out of time. 

This view makes it unnecessary to express an opinion on 
“the point as to whether the fiat, made by the Judge belowon 
the averments Of the bill, was not a matter of diseretion, and, 
of course, not the subject of review. 


Pee Coziam, Reference ordered, 
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JOYNER agains JOYNER. 


There are circumstances, under which the striking of his wife with a horse- 
whip, or switeh, by a husband, and inflicting bruises, would not be the 


ground of a divorce. Where, therefore, such voilence was made the ground 
of an application for a divorce, it was held to be necessary, that the bill, or 


petition, should set forth particularly and specially, what she did and said 
immediately prior to, and during such use of force. 


Tuts is an appeal from an interlocutory order of Judge Os- 
BORNE, in the Court of Equity of Northamton county, allow- 
‘ ing to the pititioner for a divorce, alimony pendente lite. 

The petioner states that she was the widow of one David 
Fatrell, and intermarried with the defendant in November, 
1860; that she had a reasonable prospect of happiness from the 
marriage, herself well bred, and of a respectable family, and 
her husband not less than a fair match for her; that in this she 
was greatly disappointed ; that her husband manifested great 
coarseness and brutality, “and even inflicted the most severe 
corporal punishment. This he did on two different occasions, 
once with a horse-whip, and once with a switeh, leaving sev- 
eral bruises on her person.” ‘ He used towards her, abusive 
and insulting language, accused her of carrying away articles 
of property from his premises, to her daughter by a former 
husband ; refused to let said child live with her; has frequent- 
hy, at night, after she had retired, driven her from bed, saying . 
that it was not hers, and that she should not sleep upon it.— 
He has also forbade ler sitting down to his table in company 
with his family,” and that “ by such like acts of violenee and 
indignity has forced her to leave his house, and that she is 
now residing with her friends and relatives, having no means 
of support for herself, and an infant son, born within the four 
past weeks.” These facts, the ground of this her complaint, 
have existed at least six months prior to the filing of this bill. 
“Your petitioner, during the whole time of her intermarriage 
with the defendant, saith that she has been a dutiful, faithful 
and affectionate wife, and desired so to continue -during life, 
but the outrages upon her person and rights, have made it her 
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desire, as well as duty, to seek a perpetual separation from 
his bed, his board, and from the bonds of matrimony.” The 
bill prays accordingly and for alimony. 

At the term to which the process was returnable, the plain- 
tiff’s counsel moved for alimony pendente lite, when the fol- 
lowing order was made: “This cause coming on to be heard, 
it is ordered upon hearing of the cause, and upon affidavits, 
as to the estate of the defendant, that the clerk and master give 
notice to the defendant, to pay into the office of the clerk and 
master for Northamton county, the sum of $350, as alimony, 
for the subsistance for the said plaintiff and her child, until - 
the next term of the court, and that the payment of the above 
sum be made on, or before, the 15th day of December 1861.” 

From this order, the defendant prayed an appeal to the 
Supreme Court, which was granted. 


Barnes for the plaintiff. 
W. WN. H. Smith for the defendant. 


Pearson, O. J. The Legislature has deemed it expedient 
to enlarge the grounds, upon which divorces may be obtained ; 
but as a check or restraint on applications for divorces, and to 
guard against abuses, it is provided, that the cause or ground 
on which the divorce is asked for, shall be set forth in the pe 
tition “particularly and specially.” It is settled by the decis- 
ions of this Court, that this provision of the statute must be 
strictly observed, and the cause, or causes for which the di- 
vorce is prayed, must be set forth so, “particularly and speci- 
ally,” as to enable the court to see on the face of the petition, 
that if the facts alleged are true, the divorce ought to be. gran- 
ted: Hverton v. Everton, 5 Jones’ 202. The correctness of 
this construction is demonstrated by the fact, 'that, upon ap- 
peals from an. order, allowing alimony pending the suit, like 
the present, this Court is confined expressly to an examination 
of the cause or causes of divorce, as set out on the face of the 
petition, and can look at nothing else, in making up the de- 
cigion: Rev. Code, chap. 40, sec. 15, 








IN THE: SUPREME COURT. 





Joyner v. Joyner. 





By the rules of pleading in actions at the common law, ev~ 
ery allegation of fact, must be accompanied by an allegation 
of “time and place.” This rule was adopted in order to in- 
sure proper certainty in pleading, but a variance in the adle-~ 
gata and probata, that is a failure to prove the precise time 
and place, as alleged in the pleading, was held not to be fatal, 
unless time or place entered into the essence and made a ma- 
terial part of the fact relied on, in the pleading. 

» There is nothing on the face of this petition to show us that 
time was material, or a part of the essence of the alleged cause: 
of divorce ; that is, that the blows were inflicted at a time 
when the wife was in a state of pregnancy, with an intent to 
cause a miscarriage, and put her life in danger, and there is 
nothing to show us that the place was a part of the essence of. 
the cause of divorce, that is, that the blowe were inflicted in 
a public place, with an intent to disgrace her and make her 
life insupportable, so we are inclined to the opinion that it 
was not absolutely necessary to state the time and place, or if 
stated, that a variance in the proof, in respect to time and 
place, would not be held fatal. 

But we are of opinion that it was necessary to state the cer- 
cumstances, under which the blow with the horse-whip, and 
the blows with the switch were given; for instance, what was 
the conduct of the petitioner; what had she done, or said, to 
induce such violence on the part of the husband? We are 
informed by the petitioner that she was a woman, “well-bred, 
and of respectable family, and that her husband was not less 
than a fair match for her.” There is no allegation that he 
was drunk, nor was there any imputation of unfaithfalness 
on either side, (which is the most common ingredient of ap- 
plications for divorce,) so there was an obviousecessity for 
some explanation, and the cause of divorce could not be set 
forth, “particularly and specially,” without stating the circam- 
stances’ which gave rise to the alleged grievances. 
© It was said on the argument, that the fact, that a husband, 
on one occasion, “struck his wife with a horse-whip, and on 
another occasion, with a switch, leaving several bruisesion her 
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person,” is, of dtself, a sufficient cause of divorce, and conse- 
- quently the circumstances which attended the infliction of 
these injuries, are immaterial, and need not be set forth. This 
presents the question in the case: 

The wife must be subject to the husband. Every man 
must govern his household, and if by reason of an unruly tem- 
per, of an unbridled tongue, the wife persistently treats her 
husband with disrespect, and he submits to it, he not only 
loses all sense of self-respect, but loses the respect of the other 
members of his family, without which, he cannot expect to 
govern them, and forfeits the respect of his neighbors. Such 
have been the incidents of the marriage relation from the be- 
ginning of the human race. Unto the woman it issaid, “Thy 
desire shall te to thy husband, and he shall rule over thee,” 
Genesis, chap. 3, v. 16. It follows that the law gives the hus- 
band power to use such a degree of force as is necessary to 
make the wife behave herself and know her place. Why is 
it, that by the principles of the common law, if a wife slan- 
ders or assaults and beats a neighbor, the husband is made to 
pay for it? Or if the wife commits a criminal offense, less 
than felony, in the presence of her husband, she is not held 
responsible? Why is it, that the wife cannot make a will 
disposing of her land? and cannot sell her land without 
a@ privy examination, “separate and apart from her hus- 
band,” in order to see that she did so voluntarily, and with- 
out compulsion on the part of her husband? It is for the 
reason that the law gives this power to the husband over the 
person of the wife, and has adopted proper safe-guards to pre- 
vent an abuse of it. 

We will not pursue the discussion further. It is not. an 
agreeable subject, and we are not inclined, uanecessarily, to 
draw upon ourselves the charge of a want of proper respect 
for the weaker sex. It is sufficient for our purpose to state 
that there may be circumstances, which will mitigate, excuse, 
and so far justify the husband in striking the wife “with a 
horse-whip on one occasion and with a switch on another, 
leaving several bruises on the person,” so as not to give hera 
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right to abandon him and claim to be divorced. For instance: 
suppose a husband comes home and his wife abuses him 
in the strongest terms—calls him a scoundrel, and repeatedly 
expresses a wish that he was dead and in torment! and being 
thus provoked in the furor brevis, he strikes her with the 
horse-whip, which he happens to have in his hands, but is af- 
terwards willing to apologise, and expresses regret for having 
struck her: or suppose a man and his wife get into a discus- 
sion and have a difference of opinion as to a matter of fact, 
she becomes furious and gives way to her temper, so far as to 
tell him he Z¢es, and upon being admonished not to repeat the 
word, nevertheless does so, and the husband taking up a 
switch, tells her, if she repeat it again, he will strike her, and 
after this notice, she again repeats the insulting words, and he 
thereupon strikes her several blows; these are cases, in which, 
in our opinion, tle circumstances attending the act, and giv- 
ing rise to it, so far justify the conduct of the husband, as to 
take from the wife any ground of divorce for that cause, and 
authorise the Court to dismiss her petition, with the admoni- 
tion, “if you will amend your manners, you may expect bet- 
ter treatment ;” see Shelford on Divorce. So that there are 
circumstances, under which a husband may strike his wife 
with a horse-whip, or may strike her several times witha 
switch, so hard as to leave marks on her person, and these acts 
do not furnish sufficient ground for a divorce. It follows that 
when such acts are alleged as the causes for a divorce, it is 
necessary in order to comply with the provisions of the stat- 
ute, to state the circumstances attending the acts, and which 
gave rise to them. 
It was suggested that the averment at the conclusion of the 
petition, which is made after the averment, “that the facts 
which are made the ground of this complaint, have existed at 
least, six months prior to the filing of. this bill;” “ your peti- 
tioner during the whole time of her intermarriage with de- 
fendant, saith that she has been a dutiful, faithful and affec- 
tionate wife, and desired so to continue during life, but the 
outrages upon her person, and rights, have made it her desire 
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as well as duty, to seek a perpetual separation from him, “is 
sufficient to supply the defect in not setting out, “particularly 
and specially,” the circumstances under which the blows were 
inflicted on her person. 

We do not think a general averment of this kind, uncon- 
nected as it is, with the allegations of fact, can be allowed to 
have the effect of the particular and special statement, which 
the statute requires. It is not traversable, and we cannot say, 
as a conclusion of Jaw, what may, in her opinion, be such 
conduct, as is consistent with the character of a dutiful, faith- 
ful and affectionate wife. It is unnecessary to notice the oth- 
er matters of complaint, set out in the petition, because they 
are admitted not to be, of themselves, satticient, and are put in as 
makeweights or propts of the main causes, which we have ful- 
ly adverted to. 

Nor is it necessary to notice the objection, because of the 
fact, that the bill had not been exhibited to a Judge, and his 
fiat for process obtained. - 

There is error; the decretal order will be reversed, and this 
opinion will be certified, to the end that the court of equi- 
ty below may proceed. 


Per Curiam, Decretal order reversed. 








MATURIN HERNDON and others against WM. N. PRATT and others, 


An administrator durante minoritate is liable for a devastavit to the executor, 
who qualifies after coming of age, and if such executor abstain for ten years 
from, bringing suit, bis cause of action is presumed to have been satisfied, 
released or abandoned. So that persons having a contingerit interest in 
remainder, which is injured by such devastavit, must look to the executor 
and not to the administrator durante minoritate, or the sureties on his ad- 
ministration bond. 

No suit, in equity, can be brought to follow slaves, limited in contingent re-~ 
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mainder, in the hands of one claiming a present defeasible interest, after the 
slaves have died; they having died in the life-time of the first taker. 

Where slaves, limited i in remainder on a contingency, were sold under an ex- 
ecation against one claiming a present, absolute interest, it was held that 
the purchaser under such execution, who took possession and held them 
for more than three years got a title by the statute of limitations. 

Where the statute of limitations is a bar to a trustee, it is also a bar to the 
cestui qui trust, for whom he holds the title. 


Cause removed from the Court of Equity of Orange county. 
Joseph Dickson, of the county of Orange, died in the year 
1834, having made his last will and testament; among the be- 
quests, in which will, is the following: “I give and bequeath 
to my respected friends, Hugh Waddell, Robert W. Dickson» 
and Priestly H. Mangum, attornies at law, and-to the surviv- 
ors of them, the executors and administrators of the survivor, 
in trust, one negro woman, named Coelia, one negro woman, 
Milly, one negro boy, named Harry, one boy, named Jack- 
son, one negro fellow, named Davie, one negro boy, named 
Prince, the land and premises where I now live, with all my 
stock, &c., to be applied to the maintenance and support of 
my daughter, Julia Neville Dickson, and my grandson, Ro- 
bert William Dickson, until he arrives at mature age, in such 
manner and in such way as they, in their discretion, may 
deem most suitable to their circumstances, and it is‘my will and 
desire, that on the death of my daughter, Julia N. Dickson, 
the said trustee, or survivor of them, or the executors or ad- 
ministrators of the survivor of them, do give all my estate, 
hereby given to them, in trust, for the maintenance and sup- 
port of my said daughter, Julia N. Dickson, to my grandson, 
Robert Wm. Dickson, hereinbefore mentioned.” And bya 
codicil to said will, he bequeathed asfollows; “ If Robert Wm. 
Dickson should die before my daughter, Julia N. Dickson, 
then the property, I willed him, to go to my daughter, Mary 
M. Herndon, and at her death, to be equally divided between 
her children and Mary Ann Dickson and Caroline Dickson, 
now the wife of Joseph B. Marcom.” Hugh Waddell, P. H. 
Mangum, and the said Robert Wm. Dickson, were appointed 
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executors, as well as trustees to this will, of whom, the jlast 
mentioned, was under age at the time of the death of the tes- 
tator, and the other two, Messrs. Waddell and Mangum, re- 

nounced the office of executor, formally, and refused entirely to 
act as trustee ; whereupon, at May Term, 1834, of Orange 
County’ Court, the said Julia N. Dickson was appointed ad- 
ministratix, with the will annexed, during the minority of Ro- 
bert W. Dickson; but at February Term, 1836, of that coun- 
ty court, the latter having become of age, came into court 
and qualified as executor, under the will. The said Julia 
N. Dickson on being appointed, instead of giving a bond, con- 
ditioned to discharge the office of administratrix cum testamen- 
to annewo durante minoritate, gave a bond as administratrix 
generally, and a printed form, applicable to the latter office, - 
was filled up by the clerk, through a mistake, and executed 
by her with the defendants, William N. Pratt and Anderson 
‘Clements, as her sureties, in the penal sum of $6000. The said 
Pratt and Clements, at the time of becoming such sureties, took 
a deed of trust from Julia Dickson, embracing most of the 
slaves, bequeathed as above, for their indemnity. The said 
Julia took possession of the land, negroes and other property, 
amounting, in value, to $3000. Shortly afterwards, she mar- 
ried one Samuel Merritt, a very dissolute and wasteful man, 
and although he entered into marriage articles not to sell any 
of the property of his wife, without her consent and that of R. W. 
Dickson, he and she together sold and wasted most of the per- 
sonal estate ; several of the slaves and the land were levied on 
‘by executions against Merritt, and sold to divers persons, among 
which, a slave, by the name of Madison or Bob, was, in 1836, 
‘sold to the defendant, David George, who took the slave into 
‘possession and has held him adversely ever since. Two other 
‘slaves, Coelia and her child, Jim, and another slave, were 
‘sold about the same time, under an execution in like manner 
issuing against-the said Samuel Merritt, and bought by the 
defendant, John Hayes, who took the sheriff’s title to the 
‘same, and has held the possession ever since. Two other 
slaves, named Harry and Prince, were sold by Robert W. 
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Dickson, the executor, after he qualified, to the defendant, 
William N. Pratt, who took the same into his posession and 
held them for several years, but both.these slaves died in the 
life-time of the said Robert W. Dickson. 

The bill is filed by the administrator of Mary M. Herndon 
and her children, and the administrator ‘of Robert W. Dick- 
son, and the administrator de bonis non of Joseph Dickson 
and Mary Ann Dickson and Caroline Dickson, alleging that 
Robert William Dickson died in the year 1853, leaving the 
said Julia N. Dickson (now Merritt) surviving, and that by 
_ the said codicil, they are entitled to the whole of the said pro- 

perty, with its increase and profits, reserving tothe said Julia 
N. Dickson a subsistence out of the same. They allege that 
Robert W. Dickson was a weak, drunken, stupid person, en- 
tirely incapable of managing property, and that he was a mere 
instrument in the hands of Merritt and his wife and William 
N. Pratt; that Pratt encouraged these prodigal habits and 
dissipated courses in young Dickson, by furnishing him with 
ardent spirits, and he combined with the others to squander 
the property while it was in the hands of the administratrix 
cum. tes. an. and encouraged and stimulated Robert, the ex- 
ecutor, to do the same after he qualified ; that in fact, Robert 
W. Dickson never interferred with the property after he qual- 
ified, but permitted the said Julia and her husband, Merritt, 
with the concurrence of the two sureties, Pratt and Clements, 
to go on and sell and waste the property as they had been 
doing. The bill alleges that Hays and George were 
cognizant of all these doings, and that they purchased the 
slaves, above stated, with full notice of plaintiffs’ equity.— 
They allege that the processes, under which these sales took 
place, were merely pretended, in order to enable these pur- 
chasers to get the property in this way. They show that all 
the said property has gone out of the hands of the said Julia 
N. Merritt, and that her husband ‘has left her, and both are 
insolvent: that Robert W. Dickson died without any ~ 
of the estate in his hands, and utterly insolvent. The prayer 
is to subject Pratt and Clements, the sureties *of Julia N. 
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Dickson, as if the bond had been taken as it was intended ; 

and to make them liable for all the property wasted by Mer- 
ritt and his wife; also to follow the slaves, “larry and Prince, 
in the hands of Pratt, and the slave, Madison or Bob, in the 
hands of David George, and Coelia and Jim and Ooelia’s in- 
crease since the sale, in the hands of Hays. 

Also, that an account may be taken under the direction of 
this court, of the whole of the trust fund, with the rents; hires 
and interest accrued, and that the same may be placed in the 
hands of a trustee, or in the hands of plaintiffs, on giving bond 
to support Julia N. Merritt, during her life, and for general 
relief. ; 

The answers of the defendants, deny all frand and combin- 
ation, and insist upon the statute of presumption of satisfac- 
tion, and Hays and George plead and insist upon the statute 
of limitations, ; 

The cause was set for hearing on bill, and amended bill, and 
answers, and proofs, and exhibits, and sent to this Court by 
consent. , 
Graham and Norwood for the. plaintiff. . 

J. H. Bryan and Winston, Sr.. for the defendants. ° 


Pearson, ©. J. Ist. The perishable property and the negro 
which was sold by the administratrix, with the will annexed, 
durante minoritate ; 

The bill seeks to charge Pratt and Clements, who were the, 
sureties of the administratrix, on the ground, that the bond 
which they executed, was, by mistake of the clerk, drawn in 
a way so as to be inoperative, but in equity, they are held lia-; 
ble to the same extent as they would have been liable at law, 
on the bond, had it been properly filled up, and the adminis- 
tratrix, de bonis non cum testamento, of the testator, charges 
the sureties of the administratrix, with a devastavit, and asks 
for an account of her administration. 

Admit under the authority of Armstead v. Bozeman, 1 Ired. 
Eq. 117, the liability of Pratt and Clements to the same ex- 
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tent as if the bond had been properly filled up, the administra- 
tor de bonis non, of the testator, meets with this difficulty: In 
1836, Robert Dickson, one of the executors, attained his age 
of twenty-one, and qualified. This cause ‘of action in equity, 
to hold the sureties of the administratrix, to an account for 
any devastavits during his minority, then accrued to him.— 
He lived until 1853, seventeen years, during all of which time 
it was his duty, and interest to assert this equity. Pratt and 
“Clements were aware of their liabilities, as is proven by the 
fact of the deed of trust, which they took for their indemnity 
and yet they permit the slaves included in the trust, to be 
otherwise disposed of. These facts taken in connection with 
the article of agreement, executed between Merritt and his 
wife, and Robert Dickson, the executor and ‘trustee, of Joseph 
Dickson, seem sufficient to prove, as an open matter of fact, 
that the cause of action or equity of the executor, against the 
administratrix, cwm. tes. durante minoritate, was satisfied. But 
suppose the proof should fall short, as an open question of fact, 
_@ presumption is raised by the statute law, after the lapse of 
ten years, that this equity, or cause of action in equity, has 
been satisfied, released or abandoned. 

The reply made on the part of the plaintiffs, is not tenable,, 
either as a matter of law, or by the proofs on the question of 
fact. The testator appointed Robert Dickson one of his exe- 
cntors; on arriving at age, he was entitled, and did qualify, 
as executor of his grandfather’s will. There was no ground 
on which the county court could have refused to permit him 
to qualify. He was a drunken, trifling young man, but there 
is no proof tending to show that he wasan idiot; in fact there 
is no allegation to that effect, in the bill; and his being a 
weak-minded, imbicile young man, addicted to drink, did not 
authorise the county court to refuse to permit him to qualify, 
or at all events, does not authorise this Court to treat_his ap- 
pointment as a nullity, and on that ground, to grant relief, as 
if the estate of Joseph Dickson, had been without a represen-. . 
tative, or person capable of suing in its behalf, from 1836 up 
to the death of Robert Dickson, in 1853. 
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2nd. The two negoes sold by the executor, Robert ere oe 
to the defendant, Pratt: 

"Phe equity is put upon the ground of: following the trust 
fund in the hands of a purchaser with notice. Admit the 
equity, and waive any reference to the difference between a 
sale by an executor, and a sale by a trustee, it has so happen- 
ed that in pnt of fact, this part of the trust fund, has become 
extinct by the act of God, both of the negroes having died in 
thé life time of Robert Dickson. So the contingent limitation 
over, did not vest at his death, because the subject-matter of 
the bequest was not, at that time, én esse. So this equity must 
fail; there being no allegation or proof that the death of these 
. Slaves, was caused, or fnany way hastened by the fact of their 
having been sold, and put into the possession of Pratt, by the 
executor. On the contrary, the proof is, that Pratt treated 
them as his own property, and took very good care of them. 
The claim of the plaintiffs to the profits and hires of the two 
' negroes sold to Pratt, accrued while the negroes lived, cannot 
be supported. The negroes belonged to Robert Dickson, ab- 
solutely, subject to a limitation over, after his death, to the 
plaintiffs ; so Pratt had a good title during the life of Robert 
Dickson, and consequently, was entitled to the profits and 
hires accruing before his title was defeated by the happening 
of the contingency on whi¢h the negroes were limited over; 
which limitation over as we have seen, was prevented by the 
deaths of the negroes, before the happening of the contingen- 
cy, and so the limitation over failed to take effect by the ex- 
tinction of the subject of the bequest. 

3. The negroes sold under an execution against Merritt and 
purchased by Hays and George :s 

This sale was ‘made in 4836, since which time, Hays and 
George have been in the adverse possession of the negroes 
purchased by them respectively. Under the statute of limi- 
tations, this adverse possession gave them the title, not only 
against Robert Dickson, but, also, against the persons entitled 
to the limitation over, for whom he held the title as trustee. 
The principle, that when the statute of limitations is a bar to 
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the trustee, it is also ‘a bar to the cestui gui trust for whom'he 
holds the title, and whose right it is his duty to protect, is 
settled ; Wellborn v. Finley, 7 Jones, 228. In delivering 
the opinion in that case, the principle was considered so plain 
that it was deemed unnecessary to cite authorities, and the 
Court was content to leave the question on the manifest rea- 
son of the thing. For statutes of limitation and statutes giv- 
ing title by adverse possession, would be of little or no effect, 
if their operation did not extend to cestuis qui trust as well 
as trustees who hold the title for them, and whose duty it is 
to protect their rights. If by reason of neglect on the part of 
the trustees, cestwis gui trust lose the trust fund, their remedy 
is against the trustees, and if they are irresponsible, it is the — 
misfortune of the cestuis gui trust, growing out of the wart 6f 
forethought on the part of the maker of the trust, under whom 
they claim. The question, however, having been diseussed 
at the bar, we will now refer to Lewin on Trusts, 24 Law Lib. 
306, and the cases there cited, which will warrant:the con- 
clusion that the doctrine is settled. ; 

On the whole, we have arrived at the conclusion, that the 
persons entitled under the limitation over, have no remedy, 
except against the executor and trustee, Robert Dickson, who 
is dead—insolvent, and against whose representative no ré- 
lief is prayed, and they must ascribe their disappointment,’ in 
losing the benefit which they expected to have realised, wi- 
der the limitation, to the fact, that the two respectable and 
‘competent gentlemen, who were named by the testator as ex- 
ecutors and trustees, in connection with his grandson, Robert 
Dikson, refused to qualify as executors or act as trustees, in 


consequence of which, Robert Dickson, on arriving at age, 
became the only executor and trustee and’ proved to be in- 
competent and faithless. 

The allegation of fraud and collusion on the part of Hays 
and George, with the executor and ‘trustee, Robert Dickson, 
which is made in order to prevent the application of that stat- 
ute, in respect to the plaintiffs’ claiming as cestuis qui t 
under the limitation over, is not supported by the proofs. 


Perr Cvrtam, Bill dismissed with costs. 
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COTESWORTH H. RHYNE and another against JONAS HOFFMAN 
Administrator and others. 


A child is, in law, legitimate, if born within matrimony, though born a week 
or a day after marriage. 
A child begotten while the parties were man and wife, but not born until six 
months after the husband had obtained a divorce from the bonds of mat- 
rimony on account of the wife's adultery, will be taken to be legitimate, 
unless it be proved, by irresistable evidence, that the husband was impo- 
tent or did not have sexual intercourse with his wife. 
Cause removed from the Court of Equity of Gaston county. 
About February, 1834, the defendants’ intestate, Simon 
Rhyne, married a woman, by the name of Nancy Lay, and 
about six months after this marriage, she had a child, the pre- 
sent plaintiff, Cotesworth H. Rhyne. After the marriage, she 
went home with her husband and remained with him for 
about three months, when he drove her off and she returned 
to her former place of abode, about a mile distant from the 
home of her husband. ‘The said Simon filed a petition for a 
divorce in the Superior Court of Lincoln, at the Spring Term, 
1835. At Spring Term, 1836, of that court, he obtained 
a decree for a divorce from the bonds of matrimony, (on 
account of adultery) but in less than nine months after 
this decree, the said Nancy was delivered of another child, 
the plaintiff, Isaac T. Rhyne. The mother, during all this 
time, lived within a mile of the said-‘Simon Rhyne, but under 
the influence and control of one Elisha Jones, to whom she 
had prostituted herself before her marriage with Mr. Rhyne. 
The evidence of Elisha Jones, testifying, to his opinion that 
the plaintiffs were his children, also the declarations of the 
mother, to the effect, that the plaintiffs were not the-children 
of Simon Rhyne, were filed in the case, subject to exceptions. 
The cause was set down for hearing on the bill, answers, ex- 
hibits and proofs, and sent to this Court. 
Fowle, for the plaintiff. 
No counsel for the defendant appeared in this Court. 
~@ Barrtz, J. The right of the plaintiffs to distributive shares 
in the estate of the intestate of the defendant, Jonas Hoffman, 
depends upon their legitimacy. The question in relation to 
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the plaintiff; Cotesworth H. Rhyne, has been long settled. 
In.2,Oom.-Dig. 117, it is stated that a child is legitimate ,if 
born within matiimony, though born:within a week or a day 
after the marriage. So, if the woman be big with child by 
A, and marry B, and then the child is born, it is the legiti- 
mate child of B; 1 Roll’s Abr. 358; 2 Bac. Abr. 84. It is 
admitted in the pleadings, that this plaintiff was born within 
five or six months after the marriage of his mother with the 
intestate,;which brings him within the rule established by 
these authorities. 
The claim of the other plaintiff stands upon a principle 
somewhat different. He was begotten while the parties were 
man,and wife, but was not born until six months after the 
husband had obtained a divorce a vinculo matrimonti on ac- 
count of adultery. During the time, when the child was be- 
gotten, the husband and wife lived separately, but in the 
same neighborhood, near enough for the husband to Visit her, 
and it is proved that, occasionally, he did go to the house 
where she was staying. There was, then, an opportunity for 
sexual intercourse between the parties, and from that the law 
presumes that, in fact, there was sexual intercourse between 
them. This plaintiff must, therefore, be taken to be legiti- 
mate, unless it be proven, by irresistible evidence, that the 
husband was impotent or did not have any sexual intercourse 
with his wife ; but the former is not preténded, and the latter 
_ is a facet, which neither the wife, nor the declarations of the 
wife, is admissible to prove; Rex v. Luffe, 8 East, 193.— 
Here, independent of the declarations of the wife, which must 
be rejected as incompetent, there is no testimony sufficient to 
rebut the presumption of access. 

Such being the case, the proof that the plaintiff’s mother 
lived in adultery with a man, who testified that he was the 
father of her children, makes no difference. A’ was said in 
the case of Morris v. Davies, 14 Eng. ©. L. Rep. 275, “it 
matters not that the general camp, pioneers and all, liad tast- 
. ed her sweet body, because the law fixes the child to be the 
child of the husband.” 

It must be declared that the plaintiffs are the legitimate 
children of Simon Rhyne, deceased, and as such, are entitled 
to distributive shares of his estate. 


Per Ovriaw, Decree accordingly. 
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9 °REIYAH FUTRILL against LITTLEBERRY FUTRILE | 
Where one, having considerable influence over an old man, feeble in body and 
‘tind from a long course of intemperance, procured from the latter a deed 
‘for his land when he was without counsel, and in no condition to under- 
_/ stand it, wherein was recited a large debt, which had no existence, and 
-about which the grantee answered vaguely and evasively, it was held that 
although no confidential relation was proved then to exist between the 
parties, yet, that such deed, on the score of fraud and imposition, should be 
held only as a security for sums actually due. 
Cause transmitted from the Court of Equity of Northampton. 
This cause was heard in this Court at December Terme 1859; 
On a motion to dissolve the injunction, and is reported in 5th 
_ Jones’ Eq. 61. The main facts of the case are therein set forth 
as derived from the bill and answer, and wherever these are 
modified by the proofs on file, it is clearly noted in the opin- 
ion of the ‘Court; so that it seems to the reporter ade, 
to re-state the case in this connection. 


‘ Batchelor and Conigland, for the gris: 
* Barnes, for the defendant. 


» Barrtz, J. This cause has now come on for a final hear- 
ing, and after a full consideration, we have arrived at the 
same conclusion with regard to the judgment obtained by the 
defendant on the bond mentioned in the pleadings, which we 
expressed when we decided to sustain the injunction, which 
had been obtained against that judgment. The decision was 
made at December Term, 1859, upon a motion, founded on 
the answer to the bill, for a dissolution, and is reported in 5th 
Jones’ Kq. 61. The judgment at law is allowed to stand as a 
security to the defendant for whatever may be found, upou 
taking an account between the parties, to be justly and fairly 
due from the plaintiff, as the consideration of the bond, on 
which the judgment was obtained. 

In taking such account, however, the master will not allow . 
the defendant a credjt for any article, or articles, sold to the 
plaintiff, unless, under the circumstances, it was proper and 
necessary for the latter to have it or them. As for instance, 
the master will be at liberty to enquire, whether the defendant 
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ong to have furnished the plaintiff with spirituous liquors 
to the value of $404.25, during nine months of the year 1859; 
and ‘if not, he will refuse a credit for whatever he may find 'to 
*liave‘been' an excessive quantity of that article. 
Having disposed of the question, raised with respect to the 
judgment on the bond, we come now to the consideration of 
that which relates to the deed executed by the plaintiff to the 
defendant for his land, and all his other property, with the 
reservation of a life-estate, founded upon the expressed con- 
sideration of $2500, in a debt due from the former to the lat- 
ter, and a covenant by the latter to support the wife of the 
former, should she become his widow, and so long as she 
should continue such. The first enquiry that is presented in 
this part of the case is, whether before, and at the time when 
the'deed was executed, to wit, the 23rd day of March, 1857; 
the confidential relation of principal and agent existed be- 
tween the parties? 
‘From an examination of the pleadings and proofs, we are 
satisfied that it didnot. The bill alleges that the relation com- 
menced in the early part of the year 1857, without specifying 
the precise time, and the answer admits the allegation in the 
same terms. The proofs are equally indefinite as to the time, 
and from the whole, we conclude that the defendant became 
the general manager and agent of the plaintiff immediately 
after the execution of the deed, and no doubt in consequence 
of it. It follows that the force and effect, which this Court 
may give to the deed, cannot be governed ,by the principle 
which we hold to be applicable to the judgment on the bond; 
and that if the deed can be impeached, it must be on the 
ground of fraud, circumvention or undue influence ; Deaton 
v) Monroe, 4 Jones’ Eq. 39. The allegations of the plaintiff, 
with respect to the execution of the deed, are, in substance, 
that the defendant being his kinsman and neighbor, and pro- 
fessing to be his friend, had acquired great influence over 
him ; that he, the plaintiff, by a long and habitual course of 
intemperance, had become very much enfeebled, both in body 
and in mind, and that the defendant availing himself of his 
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influence, procured from him the execution of the deed when 
he was.in no condition to understand, and did not.under 
stand its contents, and under circumstances which precluded 
him from seeking and obtaining the counsel and advice of. 
disinterested friend. The plaintiff, then, avers, expressly, 
that the consideration expressed of a debt of $2500, due from 
him to the defendant was false; for that he was then not in- 
debted to him at all, or at most, was indebted only for a very. 
small store account. He also avers that the other part of the 
consideration, to wit, the maintainance of his wife, should she 
become his widow, was scarcely appreciable, for that she was 
in' very low health and was not expected to live, and, in fact, 
did not live buta few months. The property, conveyed, is 
alleged to have been of much greater. value than the amount 
of the consideration set forth in the deed, supposing it to have 
been truly recited. 

These allegations are expressly denied by the defendant, 
who avers that the deed was drawn according to the wishes of 
the plaintiff, who executed it willingly, and with a full know- 
ledge of its contents, and who, though old and intemperate, 
had sufficient capacity to understand and transact the. busi- 
ness. As to the money part of the consideration, the defend- 
ant states that the plaintiff was “justly indebted to him in a 
large amount.” 

The parties being thus at issue, with respect to the mental 
imbecility of the plaintiff, and the exercise of undue influence, 
over him by the defendant, as well as to the consideration; 
mentioned in the deed, we have examined the proofs on’ file; 
which relate to those subjects. We shall not attempt to states 
in detail, the result of our examination, but shall merely say 
that we are satisfied, that at the time when the deed bears 
date, and for some months before, the plaintiff had capacity 
sufficient to enable him to understand and to transact ordina- 
ry business, but he was old and in feeble health, and his mind 
had been so much weakened by long continued and habitual 
intemperance, that he could be easily influenced to do any 
thing which a person, in whom he had confidence, desired; 
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kind to him, and had acquired great influence over him, and 
that he, through the means of that influence, anduly exercis- — 
ed, procured the execution of the deed in question. Among 
the circumstances of suspicion against the defendant is, that — 
_ of the recital of the pecuniary consideration of $2500, in a 
"debt due from the plaintiff to him, which he does not attempt 
_ to explain in his answer, and of the existence of which, he 
_ furnishes us no evidence. To the positive allegation of the — 
plaintiff, that he at that time owed. him nothing at all, or if 
any thing, only a very small store account, the defendant 
merely answers that the plaintiff was “ justly indebted to him 
in a large amount,” without explaining how the indebtedness — 
“arose, or how it was evidenced, whether by bond, note or open ° 
account; and among all his proofs, we do not find any evi- 
dence of it. The vagueness of the answer as to the amount, 
and the absence of any explanation as to how it arose, prevent 
us from coming to any other conclusion than that there was 
either no indebtedness at all, or a debt of a very trifling sum. 
We are not to be understood as holding that a consideration 
was necessary to sustain the deed, as between the parties, had 
the conveyance been fairly obtained. The plaintiff was, we 
think, capable of executing a conveyance of his property, 
and if, without any fraud, circumvention or undue influence, 


practiced upon, or exercised over him, he had made a volun- 
tary deed in favor of the defendant, we should have upheld 
it, and in doing so, we should have been sustained by the an- — 

* thority of adjudications, both in England and in this State; 

_ ‘Hunter v. Atkins, 3 My}. and Keen 113; Taylor v. Taylory 
6 Ire. Eq. 26... But when we find that the defendant resorted 
to the expedient of pretending a debt, which had no exist- 
ence, for the purpose of obtaining a conveyance of all the — 
plaintiff’s property, subject to his life-estate therein, we are 
not at liberty to give it any greater effect than to permit it to 
stand as a security for any sum which may have been really 
due to him from the plaintiff. There must be a decree for an 
account between the parties upon the principles herein ex- 
pressed. 


Per Curram, Aceount ordered. 









































